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I, INSRODUC:IION

The Montana Patient Protection Act will prohibit "aid in

dying" (assisted suicj-de, melcy killing and euthanasia). The Act

is based on Montana/ s public policies to prevent elder abuse and

to vaLue all of its citizens.

The Act, is a response to the Montana Supreme Court ease'

Baxter v. State.l In Baxter, the Court gave doctors a potential

defense to prosecution for assisting a patient's suicide, but did

not legalize the practice by giving t.hem immunity from civil- and

criminal tiability. When making this ruling, the Court

overlooked elder abuse and ot.her significant problems wj-th

assisted suicide.

biII

"aid

II.

A.

Suicide proponents will apparently be submitting a counter

in an attempt to legalize the practice, which Baxter termed

'i - Urr' nn tt2+Il sJ rttY r

DISCUSSION

r\Aid in Dyingr"

The term, "aid in dyingr " means both euthanasia and assisted

r Baxtet v. State 354 Mont. 234t 224 P-3d 1211- (2009) '
in the appendix at A-1, A-8 & A-10).

(Excerpts attached

' Representative Dick Barrett, Press Release, Juty B | 2A10 (stating that
his bill will "i-mplement" Baxter, but afso stating that his bi-l-I will provide
protection from civil liability, a subject not even addressed by Baxter).
(Excerpt attached at A-2).



B.

suicj-de.3 Euthanasj-a is al-so known as "mercy ki}ling,"a fn

Baxter, the Court described "aid in dying" in terms of a doctor's

providing a lethal dose to a patient for the purpose of causlng

the patient's death, but not directly participating in that

death.s The Court was describing physician-assisted suicide.

The American Medical- Association's Code of Medical- Ethics states:

Physician-assisted suicide occurs when a
physician facilitates a patient's death by
providing the necessary means and/or
information to enabJe the patient to perform
the life-ending act (e.9., the physician
provides sleeping pills and information about
the lethal dose, while aware that the patient
may commit suicide).5

Baxtez Overlooked Elder Abuse

Baxter's specific holding is that a patient's consent to

physician-assisted. suicide is a defense to a t'charge of homicide

' See e.g., Craig A. Brandt et. aJ., Model Aid-in-Dying Act, 75 IOVIA L.
REV. 125 (1989), avaj-lable at http:/_/Www.uiowa,edu/-sfklaw/euthan.htm] (notice
the letters "euthan" in the l-ink). In the model act, "ai-d-in-dying" is defined
in S 1-102{3) as euthanasia, i.e., "the withdrawal or withholding or other
abatement of life-sustaining treatment or the administration of a qualified
drug for the purpose of inducing death." (Emphasis added). (Excerpts
attached at A-3 through A-5). See a-lso video transcript of Barbara Wagner,
http: //www.katu.com/news/2611-9539.htm1-?video=YHI&t:a (last visited Nov. 4l
20LA) ("'physician aid in dying' Iis] better known as assisted suj-cide").
(Attached at A-6).

{ http:,//medical-dictionarv. thefree-dictionarv. com/mercv+kil-l-inq (defining
"mercy killing" as euthanasia). (Attached at A-7) .

5 see Baxter, 354 Mont. at 257, S 49 ("In physician aid in dying, the
patient-not the physician-commits the final death-causing act by self-
administering a lethal dose of medicine"). (Attached at A-8) .

5 A.M.A. Code of Medical Ethics, Opinion 2.2I!, availabl-e at
http: //www.ama-assn.org/ama/pub/physician-resourceslmedical-ethics/code-medica
l--ethics/opinion2211.shtml- (l-ast visited Nov. 4, 20L0) (Attached at A-9).



against the aiding physician. "T This holding is based on

Baxterts determination that assisted suicide is not against

public poIicy.8 Baxter, however, overlooked elder abuse. Baxtet

states that the only person "who might conceivably be prosecuted

for criminal behavior is the physician who prescribes a J-ethal

dose of medication."e Baxter thereby overlooked criminal

behavior by family members and others who benefil from a

patient's death, for exarnple, due to an inheritance.

C. Most States and Canada llave Rejected Assisted Suicide

The majority of states to consider legalizing assisted

suicide have rejected it.10 In 201-0, New Hampshire and Canada

re j ected it by wide marg'ins.11

1 Baxter,354 Mont. at 251, i[ 50, states: "We hold that under S 45-
2'2L1, MCA, "a termj-nalIy iIl patient's consent to physician aid in dying
constitutes a statutory defense to a charge of homicide against the aiding
physician when no other consent exceptions apply." (Attached at A-8).

a Baxter, 354 Mont. at 250, 1 49, (Attached at. A-8).

e Baxter,354 Mont- aL 239, 11 11. (Attached at A-10).

r0 fnt'l Task Force, Attenpts to Attenpts to LegaTlze Euthanasia,/Assisted
Suicide in the United States, availabfe at
http: //www.internationaltaskforce.org/pdf/200906_attempts_to_legalize_assisted
_suicide.pdf (last visited OcEaber 22, 201-0) ("Between .Tanuary 1994 and June
2009, there were 113 legislative proposals in 24 states. AIl were either
defeated, tabled for the session, or languished with no action
taken.") (Attached at A-11).

11 On ,January 13, 2010, the New Hampshire House of Representati-ves defeated
an Oregon style assisted suicide act, 242 Eo LL3. See New Hampshire llouse
Record, No, 9, January 13, 2010 regarding HB 304, at
http: //www,gencourt.state.nh.us/house/caljourns/journals/2010lhoujou2010_09.ht
ml- (Iast visited Nov. 4 2010). (Attached at A-12). On April 21, 203-0, the
Canadian Parliament defeated a bil-l that would have legalized assisted
suicide, 228 to 59. See Canadian government websj-te at
http.: //bit.l-vlOf ficial-:Report:C-384 (last visited OcLober 22' 2010) and l{ow'd
They Vote: BLJ-J C-384, available at http: //ho.Wdlhevvote. calbill.php?id=205-3



There are just two states where assj-sted suicide is legaI:

Oregon and Washington. These states have statut.es that give

doct,ors and others immunit,y from criminal and civil liability

arising out of a patient's suicide.12 Baxter, by contrast, is

limited to giving doctors, and only doctors, a potential defense

to crimlnal prosecution. 13 Baxter gives no protection against

civil l-iability. la

In MonLana, proponents have indicated that their

legalization bill will be modeled on the Oregon and Washington

acts.ls As discussed below, these acts are a recipe for abuse in

which: patient choice is not assured; words do nol mean what they

appear to say; and euthanasia is not prohibited.

(last visit.ed Nov. 4t 201-0). (Attached at A-13)

72 See OR. REv. STAT. S 127.885 S 401 and WASH. REV.CODE ANN. S 70.245.I90
(providing doctors and others with civil and criminal immunity). (Excerpts
attached at A-14 & A-15).

13 See Baxter in its entirety and Greg Jackson & Matt Bowman, AnaTysis of
Inplications of the Baxter Case on Potentiaf Criminal Liabiljty (April 2010),
available at
http: //www.montanafanrily.org,/portfolio/pdfs,/Baxter_Decision_Analysi-s_v2.pdf
(l-ast visited Oclcober 22, 20f0). (Excerpt attached at A-16) .

14 In Montanaf legal actions imposing civil- liability for a suicide are
alJowed in two circumstances; (1) causing another to commit suicide; and (2)
in a custodial situation where suicide is foreseeabJe, typically involving a
hospital or prison. Krieg v. Massey, 239 Mont. 469t 47L-3, ?81 P.2d 271
(1989). (Excerpts attached at A-1? e A-18). See al-so Edwards v, Tardif, 692
A.2d 1266, 126'l (CT. L99'7) (affirminS $504, ?50.07 judgment against doctor and
other defendants where doctor proximately caused a patient's suicide by
prescribing a large dose of antidepressants), (Excerpt attached at A-19) .

1s Representative Dick Barrett, press and web material-s



D. trhe Oregon and Washington Acts

1. r\Choice" is not assured

The Oregon and Washington acts both have significant gaps so

that patient choice is not assured. For examPle, neither act

requires witnesses at the death.15 Without disinterested

witnesses, the opportunity is created for someone to administer

the lethal dose to the patient without his consent. Even if he

struggled, who would know?

Oregon and Washington are also "Don't Ask, Don't Tell"

states. Required officiaf forms and reports do not ask about or

report on whether the patient consented at the time of death.li

Consent at the time of death is al-so not required by the language

of the acts themselves. 18 Contrary to rnarketing rhetoric,

patient "choice" is not assured.

2. rrSe1f-administer"

The Washington act states that patients "self-administer"

L6 See both acts in their entirety at OR. REV. STA9. S 127.800-.995 {2005)
and ![ASH. REV.CODE ANN. S 70.245.010-904 (2009), availab].e for viewing at
http :,//www. oreqon. gov/DHS/ph,//pas/ors . shtnl and
http: /./apps. Ieq. wa . qovlRCw/defauf t. aspx?cite:?0 J45
L1 Id. See also ALL official forms and reports for both acts' which can be
viewed at http: //www, oreqon.. qovlDHS/ph/pas/index. shtnf./sht$l and
http;//www.doh.wa.qov/dwda,/ Two of these forms are attached hereto at A-38
and A-43.

18 Both acts contain provisions requiring that a determination of whether'a
patient J-s acting "vo1untarily" be rnade in conjuncti-on with the lethal dose
request, not later. See Marqaret Dore, "Death with Dignity": A Recipe for
ELder Abuse and Homicid.e (Albeit not by Name), 11 Marquette Elder's Advisor
381 , 390, at footnote 20 (2010), avail-abJ-e at
http://Jww.marqaretdore.con/pdf/Dore-Elder-AbuFg:001.pdf (Entire article
atLached at A-20 to A-34) .



the Let,hal" dose.re This does not mean that the patient will-

necessarily adminj-ster the dose to himsel-f . This is because the

term, "seJ-f -administerr " j-s def ined as the patient's "act of

ingesting." The Washington act states: "'Se-lf-administer' means

a quaTified patjent's act of ingesting medicatlon to end his or

her life ." (Emphasis added) .20

In other words, someone else putt,ing the lethal dose in the

patient's mouth qualifies as proper administration because the

patient wilI thereby "ingest" the dose.21 Someone else putting

the l-ethal- dose in a feeding tube or IV nutrj-tj-on bag will also

qualify because the patient witl thereby "absorb" the dose, i.e.,
tt ingiest" LL .2?

Oregon's act does not use the term "self-administer."23

act does, however, refer to administration as the "act of

The

]e see WASH. REV. CODE ANN. SS 70 .245.0r0 (7 ) (11) (12) , 10.245.020 (L) ,
70.245.090, 70.245.170 and 70.245.220.

20 WASH. REV- CODE ANN. S 70.245.010(12). (Artached at A-35).

2)' Neither Act defines "ingest." see Washington and Oregon Acts in their
entirety, at wAsH. REv. coDE ANN. ss ?0,245.01-0-904 and oR, REV. STAT.
SS127.800-995. Dlctionary definitions of "lngest" include "to take (food,
drugs, etc.) jnto the body, as by swaTTowing, inhaling, or absorbing."
(Emphasis added) , Webster. s New World College Dictionary,
www.yourdictionary.com,/ingest (l-ast visited Nov. 4t 201-0). (Attached at A-

2t.
See Webster's New World College Dictionary, defining "ingiest" at note

See Oregon's act in its entirety, at OR. REV. STAT. SS 127.800-995,
available at hltp :,//_Www. oregon. qovlottS/phl,/pas/ors. shtml



ingesting.'2n Official forms for both acts also refer to

administration as "ingestiorrr" "ingestinq" and other forms of the

word "ingest."2s With adrninistration defined as mere ingestion,

Someone else is allor^red to administer the l-ethal dose to the

patient.

3. Euthanasia

The Oregon and Washington acts state that they prohibit

"euthanasia, " which is another name for mercy killing-25 This

prohibition is, however, defined away in the next sentence. For

example, the Washington act states:

Nothing in this chapter authorizes
mercy ki1ling, or active euthanasia. Actions
taken in accordance with t,his chapter do not'
for any purpose, constitute . mercy
killing [also known as "euthanasia"] .

24 See OR. REV. STAT, S l-2?.8?5 S 3.13 (stating "[n]ei-ther shal-l a qualified
patient's act of ingesting medication to end his or her life i-n a humane and
dignified manner have an effect upon a life, health, or accident insurance or
annuity policy." (Emphasis added)). (Attached at A-37).

2s .See e. gr. Washington, s "Attending Physician's After Death Reporting"
form, http://www.doh.wa.qov,/dwda/forms/AfterDeathReportinqFoflr.pdf {referring
to administration of the fethal dose as "ingeslionr " "inglesting" and other
forms of the word "ingest") (Iast visited Nov. 4, 20l-0ii (Attached at A-38 to A*
42') . See also "Oregon's Death With Dignity Act Attending Physician Interview"
form, http:,//www.Oreqon.qovlDHS,/ph,/pas/dg.Ss,/ndintdat.pdf (referrinq to
administration of the lethal dose as "lngestionr" *'ingesting" and other forms
of the word "ingest"). (Iast visited November 4, 20701 (Attached at A-43 to
A-48).

26 See e.g., Washingtonrs act, which states: "Nothing in this chapter
authorizes . . . mercy ki1ling, or active euthanasia." WASH. REV. CODE ANN.

SS 70 .245.180 (1 ) . (Attached at A-49) . See afso
http://medical-dictionarv.thefreedi_ctionarv.com/mercv+killino (defining "mercy
killing" as euthanasia) . (Attached at A-7).

2't wAsH. REv. coDE ANN. Ss 70 .245.180 (1) . (Attached at A-49) .



Similarly, the Oregon act states:

Nothing in lthis act] shall be construed to
authorize mercy killing or act.ive
euthanasia. Actions taken in accordance with
lthis act] sha11 not, for any purpose/
constitute . mercy killing lalso known as
"euthanasia"]

E. A Bipartisan Vote Defeats .A,ssisted Suicide

In 2010, a bill- modeLed on Oregon's act was defeated in the

New Hampshire House of Representatives, 242 to LL3.2e New

Hampshire Representative Nancy Elliott states:

[M] any legislators who initially thought that
they were for the act became uncomfortable
when thev studied it further.so

In New Hampshire, the House of Represent,atj-ves 1s controlled

by the Democratic Party.31 The vot,e to defeat assisted suicide

was bipartisan.32

oR. REV. SIAT. S 12?.875 S 3.14. (Attached at A-50).

2s New Hampshire House Record, regarding HB 304, at note 11 ("This bill is
modeled on the Oregon death with dignity law"). (Attached at A-L2).

30 Nancy Eltiott, Letter to the Editor, Right to Die is Prescription for
3buse, Hartford Courant, May 28, 2O!A, avaiTabTe at
http: / /articLes.courant.com/2010-05-28/news/hc-eIl-iott-letter-suicide-0528-201
00528_l-_new-hampshi-re-abuse-prescription (1ast visj-ted Nov. 4, 2010)
(Attached at A-52).

31 See New Hampshire website, availabfe at
htLp://www.qengg-Urt.state.nh.us/house/abouthouse/leadership..htm ("Democrat
Mary Jane !{al-lner , serves as Majority Leader") (last. visj-ted Nov. 4,
2010). (Attached at A-53).

32 See E-mail from New Hampshire General- Court Staff with
party; a "yea" vote is a vote to defeat the bill z 242 yeas
142 Republicans); 113 nays (93 Dernocratsi 20 Republicans).
tr, \

vote breakdown bv
(100 Democrats;
(Attached at A-



F. Legal.ization will Create Ner Paths of, Abuse

In Montana, there has been a rapid growth of elder abuse.33

Nationwide, el-der financial- abuse is a crj-me *'growing in

intensity" with perpetrators often family members, but also

Strangers and new "best friends."3a Victims are even murdered

for their funds.3s

Abuse of the elderly is often difficul-t to detect. This 1s

largely due to the unwillingness of victims to report. A recent

article on KULRS.com, states: "often time the victimizer 1s a

family member and the elderly victim doesn't want to get them

into trouble. "35

33 See Great, Falls Tribune, Fotum wiTJ- focus on the rapid growth in abuse
of eLders, June 10 2009 ("The statistics are frightening, and unless human
nature takes a turn for the better, theytre almost certain to get worse")'
(Attached at A-55) . $ee aLso Nicoie Gr-igg, Elder Abuse Prevention, Kul-r8.com,
,fune 15 | 20!Ol
http: //www,ku.Ir8.com,/internal-?st:print&id:9642893A&path:/news/1ocaI {Iast
visited Qctober 22, 201.A) (attached at A-56); Big Sky Prevention of Elder Abuse
Program, What is Elder A.buse,
http: //www.mtelderabuseprevention- oT.g.,/whatis'html (last visited Qctobet 22'
2010) . (Attached at A-57 to A-59).

34 See Metlife Mature Market Institute, *'Broken Trust: El-ders, Family and
Finances, A Study on Elder Abuse Preventionr" March 2009, available at
http: //www.metliie.com/assets/cao/mmi/pubtications/studies/mrni-study-broken-tr
ust-el-ders-fanily-finances.pdf (last visited October 22' 2010) (excerpts
attached at A-60 to 4-68); Miriam Hernandez, "'Black Widows' in court for
homel-ess murders," March 18, 2008, ABC Locaft
http: //abcloeat.go.com/kabc/story?section:news/localeid:602731A {fast visited
October 2, 2010) (elderly homel-ess men killed as part of an insurance
scam) (attached at 4-69); and People v. Ruttersclnidt, 98 Cat.Rptr-3rd 390
(2009), review granted; j-ssues limited, 102 Cal.Rptr.3d (2009) (regarding this
same case).

35 See: Metlife at note 34, aE 24i and PeopTe v. Stuart' 6'l Ca]. Rptr. 3d
129, 143 (where daughter killed her mother with a pillow, "financial
considerations larej an all too common motivation for killing someone -").

36 Nicol-e Grigg. at note 33. See afso Met Life, supra at note 34.



G.

In Montana, preventing elder abuse is official state

policy.3? If assj-sted suicide wouLd to be legalized, new paths

of abuse would be created against the eld.erly, which is contrary

to that policy. Representative Elliott states:

These acts empower heirs and others to
pressure and abuse older people to cut short
their lives. This is especially an issue
when the oLder person has money. There is no
assisted suicide bill that you can write to
correct this huge problem.3s

'tTertninalJ.y I11" Patients Are Not Necessarily Dying

The Baxter decision applles to "terminally ill" patients,

which is not defined.3e The Oregon and Washington assisted

suicide acts apply to patients with a 'tterminaf disease, " which

is defined as having less than six months to live. {0 Such

patients are not, however, necessarily dying. Doctor prognoses

can be wrong.al Moreover, treatment can lead to recovery.

See the "Montana Elder and Persons With Developmental Disabil-ities Abuse
Prevention Act, " 52-3-801-, MCA; the Protective Services Act for Aged Persons
or Disabl-ed Adults, 52-3-20I, MCA; and the "Montana Older Americans AeL," 52-
3-501, et. aI., MCA.

38 Nancy Elliott, Prescription for
See a-lso Dore, Recipe for Abuse. ,supra

Abuse, at note 30. (Attached at A-52).
at note 18. (Attached at A-20 to A-

34).

3e See Baxter, 354 Mont. at 25L, $50, and Baxter generally.
40 oR. REV. srAT t2T.s00 s.l-.01(12); wASH. REV. coDE ANN. s 70.245.010(13).

4L See Alison Dayani, Birningham man wrongTy tol-d he has six fmonths| to
Live with terminal cancerr Birminghan Mail, October 12. 20L0 (attached at A-
10'), and Nina Shapiro, Nina, Terminal Uncertainty - Washingtonts new 'Death
with Dignity' law aLLows doctors to heTp peopJe commit suicide - once theytve
determined that the patient has onJy six months to -ljve. But what if they're
wrong?, Seattl-e Week1y, ,January 1-4, 2A09, avail-able at
www. se+!tIeweeklv. com/200 9-01- 1j,,,,,,,,,,,,,,,U1n_ews /terminal--uncertaintJ_

1n



Oregon resident, uTeanette Hall. who was diagnosed with cancer and

tol-d that she had sj-x months to a year to live, states:

I wanted to do our law and I wanted my doctor
to help me. Instead, he encouraged me to not
give up I had both chemotheraPY and
radiation.

It is now nearly 10 years later. If my
doctor had believed in assisted suicide' I
would be dead."a2

E. Cornpassion & Choices Wants Assisted Suicide for People
Wtro A=e Not Dying

In Montana, the main proponent of assisted suicide is

Compassion & Choices, a successor organJ-zation to the Heml,ock

Society.a3 In the Baxter litigation, Compassion & Choices

proposed a definition of 'tterminally i1l adul-t patient," as

fol-lows: " [An adult] who has an j-ncurable or irreversible

conditlon that, without the aCministration of life-sustaining

treatment, will. in the opinion of his or her attending

physician, result in death within a relativel-y short time."aa

Under t.his definition, young pe<lple with chronic conditions

such as diabetes or HIV/AfDS, who eould "live for decadesr " are

42 Jeanette Hall, Letter to the Editor, Second Life, Missoula Independent'
June l-?, 2010. Author Margaret Dore confirmed accuracy with both Ms. HalI and
her doctor. (Attached at A-71).

43 IAN DowBrccrN, A CoNcrsE HrsroRy oF EuTHANASTa 146 Q0A1 ) (In 2003, Hemlock
changed j-ts name to End-of-Life Choices, which merged with Compassion in Dying
in 2004, to form Compassion a Choices). (Attached at A-?2) .

44 Compassion & Choices/ d.efinition of "terminally ill- adul-t patient" was
contai-ned in its answer to a discovery request. See Pfaintiffs' Responses to
State of Montana's First Interrogalories, Baxter v. Flontana, No 2007-787
(Attached at A-73 & A-74).

11II



cl-assified as 'tterminally i1I."as Doctor Richard Wonderly and

attorney Theresa Schrempp state:

[T] his definition is broad enough to include
an LB year old who is insulin dependent or
dependent on kidney dialysis t or a young
adu]t with stabLe HIV/AIDS. Each of these
patients could live for decades with
appropriate medical treatment. Yet, they are
"terminally i11" according to the definition
promoted by ICompassion e Choices].46

I. Compassion & Choices, True Agenda

Once a patient is labeled 'tterminalr " the argument can be

made that his or her treatment shoufd be deni-ed in favor of

someone more deservi-ng.d7 This has happened in Oregon where

patients l-abeled "terminal" have not only been deni-ed t,reatment,

they have been offered coverage for assisted suicide instead.aB

The most well-known case involves Barbara Wagner.ae The Oregon

Health Plan refused to pay for a drug to possibly prolong her

Iife and offered to pay for her suicide j-nstead.50 Wagner did

'rs Opinion Letter from Richard Wonderly. MD & Theresa Schrempp, Esg., dated
QcEober 22, 2009, avail-able at
http: //www.euthanasiaprevention.on.calConnMemoO2.pdf (Attached at A-75).

46 rd.

41 rd.

48 Id.; video transcript, at note 3. (Attached at A-6) .

Ae fd.; Kenneth Stevens, MD, T.etter to the Editor, Oregon doctor responds
to recent Letter on patient chojces, Montana Standard, JuLy 29, 201-0,
avai-l-able at
http://www.mtstandard.com/news/opinion/mailbag/article f50c9694-9a98-11df-9be4
*001-cc4c002e0.html (Last visj-ted August 15, 2OfOl. (Ettached at A-76).

s0 Video transcript, supra at note 3.

L2



not see this as a cel-ebration of her "choice." She said: t'I'm

not ready, I'm not ready to die."sl

After Wagner's death, Compassion & Choices's president'

Barbara Coombs Lee, published an editorial in The Oregonian

arguing against Wagner's choice to'try and beat her cancer.52

Coombs Lee also defended the Oregon Heal-th Pl-an and argued for a

public policy change to discourage people from seeki-ng cures.53

Perhaps not a coincidence, Coombs Lee is a former "managed care

executive . "54

Coombs Lee's editorial-, cornbined with Compassion & Choices'

definition of "terminally i]] aduft patient," provide a glimpse

into their true agenda: It's not the promotion of personal

choice.ss Indeed, the opposite would appear to be true.55

<1 - !td

52 Barbara Coombs Lee, SensationaTizing a sad case cheats the public of
sound debate, The Oregonian, November 29, 2008, availabLe at
http: //www.oregonl-ive.com/opinion/index.ssf/20O8lL1/sensational-izing-a-sad_cas
e_ch.html (Last visited February 16, 2009). (Attached at A-77 to A-?9).

53 rd. she stated: "?he burning health policy question is whether we
inadvertently encourage patients to act against their own self interest, chase
an unattainable dream of cure and forecfose the path of acceptance that
curative care has been exhausted . . . Such encouragement gerves neither the
patients, families. nor the public," (Attached at A-78).

5't Barbara Coombs Lee, bio, available at
http: /,/www.huffinqtonpost. com/barbara-coombs-lee// (Last vj-sited October 22,
2010) . (Attached at A-80).

ss Compare: Ian Dowbiggen, at note 43, page 83, regarding Charfes Potter of
the former Euthanasia Societv of America:

Despite his repeated invocations of individual freedom
as a political goal, Potter, a supporter of
involuntary eugenlcs and euthanasj-a, was no defender
of l-aj-ssez-faire personal choice. . If human
beings were to be freed from long-standing moral and

t_J



,t. Steering Patients to KilI llhemselves is Contrary to
Montana Public Policy

According to a recent report from the Oregon Health

Authorlty, Oregon's suici-de rate, which excludes suicide under

Oregon's assisted suicide act, is 35? higher than the national

average.sT Thj-s rate has been "increasing signiflcantly since

2000.'58 Just three years prior, Oregon legalized assisted

suicide.se There is at l-east a statisti-cal correl-ation between

these two events.

Regardless, how can

suicide is not the answer

"death with dignit.y?"

Montana alreadv has

Oregon credibly tell its citizens that

when it also tells them that suicide is

one of the hiqhest suiclde rates in the

ethical- beliefs, it was to enabl-e them to make the
right choices, noL any choice whaLsoever. Choice did
not mean freedom to do what individuals pleased, but
empowerment to do what a scientifically grounded
humanlsm taught them to do, {Attached at A-81).

T.,l

s? Oregon Heal-th Authority, News Release, Rising suicid.e rate in Oregon
reaches higher than national- averaget September 9, 20L0, availabl-e at
ht.!p://Www.oreqg..n.qov/DHS/news,/201Onews/201-0-0909a.pdf (Last visited October
13' 201-0) ' (Attached at A-82). An assisted suicide under Oregon's assisted
suicide raw is not taLl-ied as a "suicide." see oR, REV. srAT. 121.BBo s 3.14
("Actions taken in accordance with ORS 127.800 to L21.891 [the Oregon Death
With Dignity Actl shal-l not, for any purpose, constitute suicide . under
the law"). (Attached at A-50).

s8 Oregon Health Authority, Rising sujcide rate, at note 57,

5e See 2009 Annual Report, Oregon's Death with Dignity Act,
http; / /www.oregon ,gov/DHS/ph/pas/docs,/yearll.pdf (Last visited October 14,
2010). (Attached at A*83) .
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"of all ages."61 Steering citizens to kiII themsel-ves is

contrary to this policy.

The majority of states to consider assisted suicide have

rejected it; only two states al-l-ow it. Tn 20L0, the New

Hampshire House of Representatives rejected it in a bipartlsan

vote , 242 to 113. Montana shoul-d now follow New Hampshire's lead

to reject assisted suicide.

Respectfully submitted this day or /JaV 20r0

a4L

K. Montana Values All of its Citizens

Montana values all- of its citizens,

older or who mav have chronic conditions

III. CONCLUSION

Greg Hinkl,e was
former Chair of
Sanders County
Hinkle, an RN,

including those who are

or other disabilities ' 
62

***

eJected t.o the Montana Senate in 2008. He is a

the Sanders County Planning Board and a former
Parks Commissioner. He has been married to Gail
for 36 years. They own a business, Hinkle's

suicide in the United States (Kung' et al-, 2008) and Montana has been in the
top five for the past thirty yeari"l , (Emphasis removed). {Attached at A-84).

5r' 53-21-l-101, MCA {regarding a requlred suicide reduction plan. which is
to address reducing suiciies by Monta.rans "of all ages"). {Attached at A-85} '

62 See: .'Montana O,lder Americans Aet, " 52-3-501, et. aI . , MCA ("The
legislature finds that older Montanans constitute a val-uable resource of this
state") i "Rights of the Physically Disabled," 49'4-202, MCA; Protective
Services Act for Aged Persons or bisabled Adults. 52-3-201, MCA; and "Montana
Elder and persons frith Developmental Disabilities Abuse Prevention Act, 52-3-
801, MCA.
C:\Dox\AsE Files\Moncana\Patlent Protectioh Act-wpd 

1 (

ndXm wtp
reo Hinkle'



nat,ion-60 It ts a.state priority to reduce thlg tate for pefsons

'rof all ages.-61 Steering citizens to kill themselves is
contrary to iiris poiici,.

K. !(ontanra Vslues All of its Citis€Ds

l"lonLana values all of its citizens, includtng those who are

older or ilho may have chronic conditions or other disabilities-52

{ff. coNcr.usloN

The majority of states to consider ass{sted suicide have

rejected it; only two states allow it. In 20i-0, the New

tlampshire House of Representacives rerected it in a bipartisan

vote, 242 to IL3. Montana should now follow New Hampshirets Leao

-Lo reject assisted suicide.

Respectfully submirred rhiB (for" # fLb,/. 20rO

'eo Montana Strategic Suictde Prevehtion Plan, Departnent of Public ltealth
and Buman Services, p. 10, at
httP:/,/Hrm.dohha-mt.qov/asdd,/statesJtqid,pl!.-tjfn.pdf ("For all age groups for
data collected J,n tbe year 2005, Montana is ranked nurnber one in rate of
sulctde in the United statee (Kr:ng, et al, 2008) and Montana has been in the
top five for the paat, thlrty yaars-), (Ernphas'is rernoved)- {Attached at A-8{).
El 53-21-l.Lo1, McA (regarding a requlred sutcl,de reduction plBnr whiclt is
to address reducing suicides by Montanang "of all ages"). (Attached a-u'A-851-

rr See: "Montana Older Americans ta,t1" 52-3-501, et. al ., MCA ("The
Iegislature ftnde that older Montanans constitute a valuable lesourc€ of thie
scate-); "Riglrts of the Physicatly Disabledl' 49-4-202' McAi Frotective
Services Act for Aged Persons or Disabled Adufts, 52-3'2OL, MCA,' and "Monlana
Elder and Persons With Developmenta] Dtsabllitiee Abuse Prevention Actr 52-3-
801, Mca.

ti'iv lfl:l L tUl fll0Z-qt)-t\0N
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***

Greg Einkle was elected to the Montana Senate in 2008. He is a
former Chair of the Sanders County Planning Board and a former
Sanders County Parks Commissioner. He has been married to Gail
Hinkle, an RN, for 36 years, They own a business, Hinkle's
Hardwood Furniture & Home Inspecti-on. They also run a small "al-J
natural" or '*organj.c" ranch raising catt.le, sheep and produce for
thej-r own consumption. Senator Hinkle served as a Postmaster
from 1989 to t99L. He was awarded each year for rnanaging his
office under budget. After attending junior college, Senator
Hinkle apprenticed in a four year program to become a Journelzman
Machinist.

t"targaret Dore is an elder law/appellate attorney in washington
state, where assisted suicide is Iegal. She has been licensed to
practice l-aw since L986. She is a forrner Law C1erk to the
Washington State Supreme Court for then Chief .Tustice Vernon
Pearson. She is a former Law Clerk to the Washington State Courl
of Appeals to,Judge John A. Petrich. She 1s a former Chair of
the Elder Law Committee of the Amerj-can Bar AssociaLj-on Family
Law Section. She is admitLed to practj-ce in the United States
Supreme Court, the Ninth Circuit Court of Appeals, the United
states District court of western washj-ngton and the state of
Washington. Her publications incl-ude: "Aid in Dying: Not Legal
in fdaho; Not About Choice, " The Advocate, official publication
of the ldaho State Bar, Vol. 52, No. 9, pages L8-20, September
2010, available at
httpz//www,marqare For more
information, see www.margaretdore. com
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lNr
Supreme Court of Montana.

Robert 8ro, Stephen Speckart, M.D., C. Paul
LoehneffiLar Autio, M.D., George Risi, Jr.,
M,D,, and Compassion & Choices, Plaintiffs and

Appellees,

STATE of Montana -a li"u" Bullock, Defendants
and Appellants,

No. DA 09-0051.

Argued Sept. 2, 2009.
Submitted Sept. 3, 2009.' Decided Dec. 31,2009.

Rehearing Denied March 3, 2010.

Background: Terminally ill patient and physicians
brought action challenging constitutionality of the
application of Montana homicide statutes to physi
cians who provide aid in dving to mentally compet-
ent, terminally itt ?-aTerrffi First Judicial Dis-
tict Court, Lewis and Clark County, Dorothy Mc-
Carter, Presiding Judgg 2008 WL 6627324, gran-
ted patient and physicians summary judgment, find-
ing that patient could use the assistance of physi-
cian to obtain a prescription for a lethal dose of
medication, and awarded patient attomey fees.
State appealed.

Holdings: The Supreme Court, Leaphart, J., held
that:
(l) physician aid in dying provided to terminally ill,
mentally competent adult patient, was not against
public policy for purposes of exception to consent
defense, and
(2) patient was not entitled to award of attorney fees.

Affirmed in patq reversed in part, and vacated in
part.

Warner, J., concurred and filed opinion.

Pagel

Nelson, J., specially concurred and filed opinion.

Rice, J., dissented and filed opinion joined by Joe

L. Hegel District Judge sifting in place of Chief
Justice.

West Headnotes

lrl Appeal and Error SO F863

30 Appeal and Enor
30XVIReview

30XVI(A) Scope, Standards" and Extent, in
General

30k862 Extent of Review Dependent on

Nature of Decision Appealed from
30k863 k. In general. Most Cited Cases

Where there is a cross-motion for summary judg-
ment, Supreme Court reviews a district court's de-

cision to determine whether its conclusions were
correct. Rules Civ.Proc., Rule 56,

[2] Appeal and Error 30 e=;]984(5)

30 Appeal and Enor
3OXVI Review

30XVI(H) Discretion of Lower Court
30k984 Costs and Allowances

30k984(5) k. Attomey fees. Most
Cited Cases
Supreme Court reviews an award of attomey fees

for abuse of discretion,

[3] Constitutional Law 92€;al975

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(C) Determination of Constitutional

Questions
92V l(C)2 Necessity of Determination

92k975 k. ln general. Most Cited Cases

O 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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Press ReleaseryIs
n:ryqsentattve Dtck B
Division to draft a bill.to implement the Supreme Court's ruling in the Baxter case late

@icianstoprovid.eaidindyingwhenrequestedbytemrina1lyil1
patients.

In its ruling, the Court found that there is no public policy opposing physician assistance
in dying for the terminally ill, and argued that such a policy would be "incongruous" with
existing Montana policies regarding other rights of the terminally ill.

"I believe that the Supreme Court ruled correctly in this case," Barrett says. "In Montana
we respect the right of individuals, in consultation with their physicians, to make
decisions, such as refusing treatment, that will hasten their deaths. A majority of
Montanans believe that we should also respect the right of terrrinally ill patients to avoid
unnecessary suffering and to choose for themselves the time and circumstances of their
deaths by taking medications provided by a doctor."

Although they strongly support physician assistance in dying, Montanans are also
concerned that some vulnerable individuals may be unduly influenced to request such
assistance by family members or caregivers. "The evidence from Oregon, where
physician assistance in dying has been available for many years, is that that concern is
unfounded," Barrett says. " But Oregon provides a number of safeguards to make sure
that only willing patients request aid in dying, and one of the major purposes of the bill I
have asked to have drafted will be to provide similar safeguards here, that meet the
particular needs of Montana patients and doctors."

A second purpose of the biil will be to provide protection from civil liabitity or
professional sanctions to physicians who wish to honor patients requests under the
standards of practice called for in the bill. "It's important to note too that the bill will

fr.eu go:e t \2 ,\( ; > {o !*S4, =t lL?r.'t {*...{ }.,tlc i&,
tor e+ o\v^yle) oA | ,tzui J lSffi"*:h Qnr,,'-' 4 i,z ,'l
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FOREWORD

This Model Aid-in-Dying Act is the product of an intense year-long seminar addressing the substantive topic of
alo-rn-oymg ano me process or researching, debating, negotiating, ffid drafting legislation. The topic was

selected from among a number of possibiliiies under the more general heading of law and technology. The

larger theme is that tlchnological advances accelerate social change. They present 19c1ety Td tht law with new

ani often unanticipated dilemmas. The courts generally are the first to deai with the dilemmas technology

creates; however, in this age of statutes, legislaturei eventually will, and musto confront the problems

technoiogy engenders. Legistatures will have the opportunity to provide a more comprehensive solution to the

pioblemiiechiology has 
-caused 

than courts are ubli to provide because courts by their nature are capable of
deaiing with difficult issues only on a case-by-case basis.

Modern medical technology provides a compelling example of this sort of social and legal challenge. Wi,thogt

providing a cure o. *y-i"usonable hope bf a i.rre, and sometimes without providing a tolerable death,

iechnology can sustain biological life, sometimes for many years. Almost everyone knows of someone who has

died or iJaying a slow or exiruciating death or who is kept alive only by artificial means. Current conservative

estimates inaicate that about 10,000 Lmericans are in peisistent vegetative states. They are condemned to live

in comas perhaps for decades with no reaiistic possibility of recovery.

Although 
""th"r".rt tFNl] has been a subject of intense interest for centuries, it did not become a prominent

A-3
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focus of professional and scholarly discussion until the 1950s. The fust court opinions and the beginnings of
legislation related to aid-in-dying occurred only in the mid-1970s. The magnitude of societal and legal concerns

regarding euthanasia parallels the advances in medical technology that compel those concerns. Although one
u*, o, at least legal scholars, would anticipaie such events just over the horizon, it appearsmight wish that tho

that the technology always arrives before legal policy makers start thinking seriously about how to confrol it or
respond to the problems it creates.

The ability to sustain life has made the process of dying a focus of increasing concem. It has brought the advent
of hospices, books and courses on death and dying, the growth of organizations to support and encourage
reform movements, living wills and durable powers of attorney, and various other efforts to regain control of
dying from the medical profession and its new technology. It also has brought irurumerable cases before the
courts of this county, often requiring judges to act as Solomon to determine whether and how a patient should
live or die,

All technologically advanced societies, and only technologically advanced societies, have seen this growth of
concem surrounding the dying probess. Advanced technology has created the dilemma of when to extend life
and when to end it. These choices were absent in earlier and less advanced societies when even a pinprick could
be life-threatening and pneumonia was likely to be fatal.

This Model Act represents the efforts of seventeen committed law and graduate students who enrolled in a
University of Iowa Law School seminar to westle with iszues integrating technology and its effect on the
extension of life and upon death. The seminar's goals were to grapple with the issues as broadly as possible,
debate and vote upon alternative social policies and legisiative solutions, and draft a detailed and
comprehensive statutory scheme goveming aid-in-dying.

In a sense, this Model Act really began when students registered for the seminar in the spring of 1988. Students
with wide-ranging undergraduate majors, life experiences, backgrounds, md attitudes toward the topic of
euthan4sia, enrolled in the seminar. [FN2] Students were assigned summer readings, and presumably summer
ififfi book on "the right to die,; a book on writing style, and a style manual for drafting model iegislation.
To our surprise, most (but not all) of tlre anti-aid-in-dying attitudes had faded by an early stage in the autumn
debates.

At the start of the fall semester, the class defined a range of topics and issues relating to .J4!glia. Students
were assigned to research and become experts on various topics and to provide research memoranda to the
class. [FN3] Once the research memoranda were completed, the class debated a series of policy issues and by
majority vote adopted policy positions to be reflected in their Model Act. [FN4] Thereafter, the basic outliae of
the Model Act was drawn, and drafting assignments were made. Individuals or small grcups of shrdeuts drafted
their respective sections with preliminary comments, and then the class, acting as a drafting committee of the
whole, edited and often wholly rewrote the drafts of statutory language, For editing puposes, the statutory
language was projected from a computer onto a large screen, permitting group participation in the editing
process. The actual drafting, of course, made evident further policy issues and refinements that the class needed

to debate and decide.

After the text of the Model Act largely was completed, the class reviewed and debated the concepts,
justifications, and explanations to be developed in the comments, and completed the drafting of the comments.
Then, class members were assigned to edit comments originally drafted by other class members.

Once a fairly complete draft was in hand, the class sent copies to a wide range of people and groups we thought
might be interested and scheduled public hearings. Individuals and representatives of groups from many sides of
the euthanasia debate and from around the United States and Canada attended these hearings. Their thoughtful

G

corffiG, EJwell as the many other written cofilments received in the mail, contributed immeasurably to the

h:4
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The [Act] intentionally is limited in scope. It is not intended to suggest who, if anyone, s]rould receive aid-in-

dying. If is hoped that, consistent with current practice, aid-in-dying will be sought only in extreme

circr.instances. Ii is not anticipated that receiving aid-in-dying will become the norm or expectation for any

particular group in society. fne tect] in no way seeks to discourage any percons from obtaining any medical

ireatnent inut ttt"y wish to undergo in order to live as long a life as possible. It does not intend to suggest that a

person's life is leis worthwhile oi desirable because of a physical condition or because a person is in the fural

rtug"r of life. Rather, the [Act] provides a principled mJchanism tha! in appropriate circumstances, may be

used to aid the patient who wishes assistance in the process of dying.

r s5w r- vr v9

ARTICLE 1

GENERAL PROVISIONS

s 1-101 SHORT TITLE

This [Act] may be cited as the Aid-in-Dying Act.

s l-102 DEFTNITIONS

The following words and phrases, whenever used in this [Act], shall have the following meanings, unless

the context otherwise requires:

(l) I'Activities of daily living" means bathing, dressing, feeding, oral care, skin care, other personal hygiene,

toileting, and tansfer,

(2) "Adult" is either an emancipated minor or a person [18] years of age or older.

(3) "Aid-in-dying" means the withdrawal or withholding or other abatement of life-sustaining treatment or

ttre arffirraqualified drog e,rtts,n*rt^
(4) "Competence" or "competentil means the ability of a person to make informed health care decisions.

(5) "Conscientious objector" means a person who is opposed to aid-in-dying for any reason.

(6) "Counseling" means a discussion between a counselor and a person demanding or requesting aid-in-

Ayi"g conducteJpursuant to the regulations adopted by the fDepartment of Heaithl for the purpose ofi

(i) explaining the patient's prognosis;

(ii) assisting the person's understanding of the patient's prognosis;

(iii) ensuring that the person understands that the probable or assured result of providing aid-in-dying to

the patient will be the patient's death; and

(iv) exploring with the person the motivations underlying a decision to demand or request aid-in-dying.

(7) "Counselor" is a person who has been trained pursuant to regulations adopted by the fDepartment of

i6aftfrl for the purpo* of counseling a person demanding aid-in-dying, or demanding or requesting aid-in-

dying on behalf of another.

A-5
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I(ATU.com - Portland, Oregon
Print this article

Letter noting assisted suicide raises
roqrresuons

Otig inally printed at http : / /www.ka tu.cam/new s / z 6t t g g3g.htnrl

By Susan Harding and I(ATU Web StaffJuly 3o, 2oo8

SPRINGFIELD, Ore. - Barbara Wagner has one wish - for more time.

"I'm not ready, I'm not ready to die," the Springfield woman said. "I've got things I'd still like
to

Her doctor offered. hope in the new chemotherapy drug Tarceva, but the Oregon Health Plan

sent her a letter telling her the cancer treatnrent was uot approved.

Instead., the letter said, t}re plan would pay for comfort care, including "physician aid in
dyrng," better known as assisted suicide.

'I told them, I said, 'Who do you guys think you are?' You know, to saythat you'll payfor my

dyrng, but you won't pay to help me possibly live longer?' " Wagner said.

An unfortrrnate interpretation?

Dr. Som Saha, chairman of the commission that sets policy for the Oregon Health Plan, said

Wagner is making an "unfortunate interpretation" of the letter and^ that no one is telling her

the health plan will only pay for her to die.

But one critic of assisted suicide calls the message disturbing nonetheless.

"People deserve relief of their suffering, not giving them an overdose," said Dr. William
Tofler.

He said the state has a financial incentive to offer death instead of life: Chemotherapy drugs

such as Tarceva cost $4,ooo a month while drugs for assisted suicide cost less than $roo.

httn ://www. katu. com/internal?sF pint&id:26 | 1 9 539 &path:lnews
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considerations support the award." United Nat'l Ins.
Co. v. St. Paul Fire & Marine Ins. Co.,2009 MT
269, n 38, 352 Mont. 105, 118, 214 P.3d 1260,
1271. As in United National, the equitable consid-
erations here do not support an award of attorney
fees. Mr. Baxter is accompanied by other plaintiffs,
including four physicians and Compassion &
Choices, a national nonprofit organization. The re-
lief herein granted to the Plaintiffs is not incom-
plete or inequitable without the Montana tff(payers
having to pay the attomey fees.

l[49 In conclusion, we find nothing in Montana Su-
preme Court precedent or Montana statutes indicat-
ing that physician aid in dying is against public
policy. The "against public policy" exception to
*251 consent has been interpreted by this Court as
applicable to violent breaches of the public peace.
Physician aid in dying does not satisfy that defin!
tion. We also furd nothing in the plain language of
Montana statutes indicating that physician aid in
dying is against public policy. In physician aid in
dying, the patient-not the physician-commits the fi-
nal deatl-causing act by self-administering a lethal
dose of medicine.

[4] t] 50 Furthermore, the Montana Rights of the
Terminally Ill Act indicates legislative respect for a
patient's autonomous right to decide if and how he
will receive medical treatment at the end of his life.
The Terminally lll Act explicitly shields physicians
from liability for acting in accordance with a pa-
tient's end-of-life wishes, even if the physician
must actively pull the plug ou a patient's ventilator
or withhold treaftnent that will keep him alive.
There is no statutory indication that lesser end-
of-life physician involvemenl in which the patient
himself commits the fural act, is against public

!l 5l The District Court's ruling on the constitution-
al issues is vacated, although the court's grant of

summary judgment to Plaintiffs/Appellees is af-
firmed on tle alternate statutory grounds set forth
above, The award of attomey fees is reversed.

We concur: PATzuCIA O. COTTER" JOHN
WARNER and BRIAN MORRIS, JJ.Justice JOHN
WARNER concurs.

!l 52 I concur.

t[ 53 The Court's opinion today answers the stat-
utory question: is i! as a matter of law, against the
public policy of Montana for a physician to assist a
mentally competent, terminally ill person to end
their life? The answer provided is: "No, it is not, as

a matter of law."

{ 54 This Court correctly avoided the constitutional
issue Ba:<ter desires to present. No question brought
before this Court is ofgreater delicacy than one that
involves the power of the legislature to act. If it be-
comes indispensably necessary to the case to an-
swer such a question, this Coutt must meet and de-

cide it; but it is not the habit of the courts to decide
questions of a constitutional .nature unless abso-
lutely necessary to a decision of the case. See e.g.

Ex parte Randolph, 20 F. Cas. 242, 254
(C.C.Va.l833) (Marshall, Circuit Justice); Burton
v. United &aea 196 U.S. 283, 295,25 S.Ct. 243,
245, 49 L.Ed. 482 (1905); Stae v. Kolb, 2009 MT
9, T 13, 349 Mont. 10, 200 P.3d 504; *212Common

Cause of Montana v. Statutory Cornmittee to Nom-
inate Candidates for Comnzr. of Political Praclices,
263 Mont. 324, 329, 868 P.2d 604, 607 (199$;
Wolfe v. State, Dept. of Labor and Industry, Board
of Personnel Appeals, 255 Mont 336, 339, 843
P.2d 338, 340 (1992).

!f 55 This Court has done its job and held that pur-
suant to g 45-2-211, MCA, a physician who assists
a suicide, and who happens to be charged with a

crime for doing so, may assert the defense of con-
sent. I join the opinion, and not the thoughtful and
thought provoking dissent, because the Legislature
has not plainly stated that assisting a suicide is
against public policy. This Court must not **1223

add zuch a provision by judicial fiat. Section

w
O 2010 Thomson Reuters. No Claim to Orig. US Gov, Works-
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Opinion 2.211 - Physician-Assisted Suicide

Physician-assisted suicide occurs when a physician facilitates a patient's death by .-
providing the necessary means and/or information to enable the patient to perform the life-
ending act (eg, the physician provides sleeping pills and information about the lethal dose,
while aware that the patient may commit suicide).

It is understandable, though tragic, that some patients in extreme duress--such as those
suffering from a terminal, painful, debilitating illness-may come to decide that death is
preferable to life. However, allowing physicians to participate in assisted suicide would
'cause more harm than good, Physician-assisted suicide is fundamentally incompatible
with the physician's role as healer, would be difficult or impossible to control, and would
pose serious societal risks.

Instead of participating in assisted suicide, physicians must aggressively respond to the
needs of patients at the end of life. Patients should not be abandoned once it is
determined that cure is impossible. Multidisciplinary interventions should be sought
including specialty consultation, hospice care, pastoral support, family counseling, and
other modalities. Patients near the end of life must continue to receive emotional support,
comfort care, adequate pain control, respect for patient autonomy, and good
communication. (1,lV)

Report: lssued June 1994 based on the reports "Decisions Near the End of Life," adopted
June 1991 , and "Phvsician-Assisted Suicid€," adopted Dec,ember 1993 (JAMA. 1992: 267:
2229-33); Updated June 1996.

Copyright 1995-2009 American Medical Association. All rights reserved.

htto://www.ama-assn.o rs.larrLa'oublphysician-resourcevmedical-ethics/code-medical-ethics/opinr"..."l ?,O,rOrO
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cause his own death. The District Court further held
that the patient's right to die with dignity includes
protection of the patienfs physician from prosecu-
tion under the State's homicide statutes. Lastly, the
District Court awarded Mr. Baxter attorney fees.
The State appeals.

STATIDARDS OF REVIEW

tllt2l T I We review an order gfanting summary
judgment de novo using the sarne standards applied
by the Distict Court under M.R. Civ. P. 56. Bud-
Kal v. City of Kalispell, 2009 MT 93, tT 15, 350
Mont. 25, 3A,204 P.3d 738, 743. Where there is a
cross-motion for summary judgment, we review a
district coufi's decision to determine whether its
conclusions were correct. Bud-Kal, 1 15. We review
an award of attomey fees for abuse of discretion.
Trs. of Ind Univ. v. Bwcbaam,2003 MT 97,n 15,
315 Mont,210,216,69 P.3d 663,667.

DISCUSSION

$ 9 The parties in this appeal focus their axguments
on the question of whether a right to die with dig-
nity-including physician aid in dyingexists under
the privacy and digrrity provisions of the Montana
Constitution. The District Court held that a compet-
ent, terminally ill patient has a right to die with dig-
nity under Article II, Sections 4 and 10 of the
Montana Constitution. Sections 4 and l0 address
individual *239 dignity and the right to privacy, re-
spectively. The District Court further held that the
right to die with dignity includes protecting the pa-
tient's physician from prosecution under Montana
homicide statutes. The Disrict Court concluded
that Montana homicide laws are unconstitutional as
applied to a physician who aids a competent, ter-
minally ill patient in dying.

t3l ll 10 While we recognize the extensive briefing
by the parties and amici on the constitutional is-
sues, t}ris Cowt is guided by the judicial principle
that we should decline to rule on the constitutional-
ity of a legislative act if we are able to decide the

case without reaching constitutional questions.
State v. Adkins, 2009 MT 71, n 72, 349 Mont. 444,
447,204 P.3d l, 5; **l2lSSanburst Sch. Dist. No.
2 v. Tetcaco, Inc., 2007 MT I83, t[ 62, 338 Mont.
259,279, 165 P.3d 1079, 1093. Since both parties
have recognized the possibility of a consent defense
to a homicide charge tmder $ 45-2-2ll(l), MCA,
we focus our analysis on whether the iszues pr€sen-
ted can be resolved at the statutory, rather than the
constitutional, level.

g I I We start with the proposition that suicide is

appropriate to analyzn their possible culpability for
homicide by examining whether the consent of the
patient to his physician's aid in dying could consti-
tute a statutory defense to a homicide charge
against the physician.

Cr'int
in significant part upgl .o*"*, that they ilid ;; -Ll^n*''r
Ill DtSuurwrl P4l uPUu lvrrvvrllD ur4! uvJ wsrs uw l-a]
prosecuted for extending aid in dying, we deem it 7

Conlt
;*"$'l9,I - n

iu.ti$tY

k.?'t$"*'*2
*A"t\ISUA

dt *('
$ 12 The consent statute would shield physicians ,o Cr,
fiom homicide liability if, with the patients' con- \' ' I
sent, the physicians provide aid in dying to termin- 0 u e
ally ill, mentally competent adult patients. We frst !- -u
determine whether a statutory consent defense ap- V ?l'..,a
plies to physicians who provide aid in dying an'd, :.^l*A$nq
second, whether patient consent is rendered inef- t--
fective by $ 45-2-211(2Xd), MCA, because permit-
ting the conduct or resulting harm "is against public
policy."

[4] fl 13 Section 45-5-102(1), MCA, states that a

person commits the offense of deliberate hornicide
if "the person purposely or knowingly causes the
death of another human being...." Section
45-2-2ll(l), MCA, establishes consent as a de-
fense,.stating that the "consent of the victim to con-
duct charged to constitute an offense or to the result
thereof is a defense." Thus, if the State prosecutes a
physician for providing aid in dying to a mentally
competent, terrninally ill adult *240 patient who

B+ts+</
@ 2010 Thomson Reuters. No Claim to Oris. US Gov. Works.
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not a crime under Montana law. In the aid in



Aftempts to Legalize Euthanasia/Assisted Suicide in the United States

In the ,Jnited States, Oregon was the lirst stote to legalized physician-assisted suicide' At

that time, assisted-suicide advocates predided thot there would be a ropid "domino effectn"

and otherstotes would soon follow Oregon's lead. But they were wrong. lt'took fourteen yeqrs

before another stqte legqlized the practice, and, even then, only after odvocates spent a whale

year preparing the campaign and raising millions of dollars to insure the victory they so

desperately wanted. Thqt stote was Washington, the stafe consultants said was

demographically most tike Oregon and, therefore, most tikely to favor ossisted suicide.

xI legislative proposols in 24 states. Allfiere either the session, or

Here is a listing, by state, of all the ballat initiatives (since L997) and oll the legislative

meqsures {since 7994) to legalize euthonasia dnd/or assisted suicide in the U'S'

Bsllot Initiotives that Passed

OreFon - 1994

B.f fot M".rure 1G {Oregon Death with Dignity Act) passed on November 8,1994, bythe narrow margin of

51% to 49%. By legalizing physician-assisted suicide, the ballot measure transformed the crime of assisted

suicide into a medical treatment.

Washlneton State - ?0o8
grilot tnitirtive 1000 (washington Death with Dignity Act) passed on Novembe r 4,20a8, by a vote of 58%

to 4}o/o. The Washington law is virtually identicalto Oregon's assisted-suicide law'

Ballot lnitiatives that Were Defedted

Washinston State - 1991

Ballot Initiative 1"19, wtrich would have tegalized "aid-in-dying" (euthanasiq and physician-assisted suicide),

was defeated by a vote of 54o/oto 46%'

California - 1992
prop*ition 161, a ballot initiative that would have legalized euthanasia and physician-assisted suicide

failed by a vote of 54%lo 46%.

Michiean - 1.998

Measure B, which would have legalized physician-assisted suicide, was overwhelmingly rejected by a

margin ot7!o/ata29%.

Maing - 2000

Question 1, the "Maine Death with Dignity Act," patterned afterthe "oregon Death with Dignity Act"

woufd have legalized physician-assisted suicide. ltwas defeated byvoters 5L%to49%'

http 
= 
/ / www. internat ionaltas kf orce . ot q / pdf / 20 09 0 6-att empt s-to

Lize assisted suicide'Pdf
_lega
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the ward and to the guardian. If the court doee not receive a written report from counsel within 5 days of counsel's
appointment, the court shall order an appropriate sanction, which may inciude substitution of counsel, m order to
show cause, or scheduling of a hearing on the propriety of the admission without awaiting a report from counsel.

(5) Upon receipt of a request for a hearing, the court shall schedule a hearing on the a<l-ission to a
state institution without prior approval of the probate court, at which the guardian shall have the burden of proving,
beyond a reasonable doubt, that the placement is in the wards best interest and ie the least restrictive placement
available. The hearing shall be held within 10 days, excluding days when the court is dosed, from the date that the
request is received.

(6) A guardian may not admit a ward to a state institution for more than 60 days for any single
adnoission or more than g0 days in any 12-montb period upon certificatioa of a physician or psychiatrist without filing
a petition requesting approval of the probate court.

(7) At any time, the ward or counsel for the ward may request a hearing on the admission to a state
institution without prior approval of the probate court, at which the guardian shall have the burden of proving,
beyond a reasonable doubt, that the placement is in the ward's best interest and is the least restrictive placement
available. The hearing shall be held within 15 days, excluding days when the court is closed, from the date that the
hearing is requested

2 Jurisdiction and Venue; Guardianship Proceedings. Amend. RSA 464-"4':3, II(a) to read as follows:
(a) Except as provided in RSA 464-k25, I(a), venue for guardianship proceedings for a proposed ward

is in the county where the proposed ward. resides, or the county in which the proposed ward is physically present
when the proceed.ings are commenced..

3 Effective Date. This act shall take effect January I,hALL.
AIVIENDED ANA-LYSIS

This bill establishes certain time frames and procedures for probate courts holding hearings on incapacitated
persons admitted to state institutions by their guardians.
Majority committee amendment adopted.
Majority committee report ad.opted and ordered to third reading.

HB relative to death with digni for certain persons suffering from a terminal condition. MAJORITY:.
INORITY: REFER FOR INTERIM STUDY.

The members of the committee who voted. Weber for the of Judiciary:
me mem concept of an s right to self-determination,

that the bill, as presented, was too flawed to Iend. itself to appropriate revision. Other members of the
committee rejected the premise of the bill entirely. &t"l
Rep. Rick H. Watrous for the Minority of Judiciary: n death with la
would provide terminally ill patients with the option to ane \tray to end their
suffering by self-administering prescribed lethal medication. As a matter of personal liberty and compassion,
terminally ill New Hampshire citizens should be allowed. this choice. The minority believes that an interim study
would address concerns regarding this bill.

@bign being adopTgs of the majority cgmmittgg report of Inexpedient to Legislate.
Jteps- watrous, Weecl and Wrnters spoke against.
Reps. Nancy Elliott and Lucy Weber spoke in favor.
Rep. Rowe spoke in favor and yielded to questions.
Rep. DiFruscia spoke against and yielded to questions.
Rep. Vaillancourt requested a roll call; sufficiently seconded.

YEAS 242 NAYS 118

YEAS 242

BELKNAP
Bolster, Peter
Johnson, William
Pilliod. James
Swinford, Elaine

CARROLL
Ahlgren, Christopher

Fields, Dennis
Millham, Alida
Russell, David
Wendelboe. Fran

Buco, Thomas

B.tr &,eri"

Boyce, Laurie
Merry, Liz
Reever, Judith
Veazey, John

Bridgham, Robert

Flanders, Donald
Nedeau, Stephen
St. Cyr, Jeffrey

Chandler, Gene

A-12
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Bill: G-384
40th Parliament, 3rd Session
Tabled by: Francine Lalonde,-Sloc Qu6b6cois
Tabled on: 2010-03-03
Topic: right to die with dignity
Descripdont An Act to amend the Criminal Code (right to die with dignity)
Status: Negatived on 2010-04-21
More Info: I,ibrarv of -P.,arliament

Votes:

Date

Report an error on thi.$JFqe

Cgpyrioht @ 2005-2010 howdtheyvote'ca

2010-04-21
18;35

Related Bills:

Date Bitl

2009-05-13 C-384: 4oth Parliament, 2nd Sessior

2008-06-12 C-562: 39th Parliament, 2nd Se-ssion

t000-00-0c C-4O7t 38th Parliament, lst Fession
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(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127,800 to 127.897 to file a copy of the dispensing record with the division.

(2) The Health Services shall make rules to facililate the collection of information regarding compliance
with ORS 127.800 to L27,897. Except as otherwise required by law, the information collected shallnot
be a public record and may not be made available for inspection by the public.

(3) The division shall generate and make available to the public an annual statistical report of
information collected under subsection (2) of this section. [1995 c.3 s.3.11; 1999 c,423 s.9]

L27,A7O s.3.12, Effect on construction of wills, contracts and statutes.
(1) No provision in a contract, will or other agreement whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, shall be valid.

(2) No obligation owing under any currently existing contract shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
digniffed manner. [1995 c.3 s.3.12]

127.A75 s.3.13. Insurance or annuity policies.
The sale, procurement, or issuance of any life, health, or accident insurance or annuity poliry or the
rate charged for any policy shall not be conditioned upon or affected by the making or rescinding of a
request, by a person, for medication to end his or her life in a humane and dignified manner. Neither
shall a qualified patient's act of ingesting medication to end his or her life in a humane and dignified
manner have an effect upon a life, health, or accident insurance or annuity policy. [1995 c.3 s.3.13]

127.880 s.3.14. Construction of Act.
Nothing in ORS f 27,800 to L27.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy kiillng or active euthanasia. Actions taken in accordance
with ORS 127.800 to 127.897 shall not, for any purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law. [1995 c.3 s.3.14]

.o---^.-

A-14
tu4/2014

Sue a.ur Ar-t(Immunities and Liabilities)

(Section 4)

(1) No pe or professional disciplinary action for-=pafiiclFEting in gooilfaith compliance with ORS L27,80A 6 727.897. This includes being present when
a qualified patient takes the prescribed medication to end his or her life in a humane and dignified
manner,

(2) No professional organization or association, or health care provider, may subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of membership or other penalty
for participating or refusing to participate in good faith compliance with ORS 127.800 to 127.897.

(3) No request by a patient for or provision by an attending physician of medication in good faith
compfiance with the provislons of ORS 127,800 to 127.897 shall constitute neglect for any purpose of
law or provlde the sole basis for the appointment of a guardian or conseruator.

(4) No health care provider shall be under any duty, whether by contract, by statute or by any other

127.885 s.4.O1. Immunities; basis for prohibiting
notification; perrffiiElGf, cti ons.
Except as provided in ORS t27.ag0l

health care provider from participation;

httn ://www. oreson. sov/DHS/oh//nas/ors. shtnl
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RCW 70.245.190
Immunifies - Basrb far prohihiting health care
--.-€provider from patticipation - Notifieation -
Permissible sanetions'

(1) Except as provided in RCW 70.245.200 and subsection (2) of this section:

(a) A
good with this chapter. This

;;il;iildr inE p*i"iiij"o mioiotion to end his br her life in a humane and dignified manner;

wittr tnis'ctrapter dobs not constitute neglect-fbr iny purpose of law or provide the sole

for the appointment of a guardian or conservator; and

(b) A professional organization or association, or health care provider, may not gybject a.person to

cenzure,'disciptine, susiension, loss of license, loss of griv!!9ges, loss of membership, or other

ptnatty ior paiticipating'or refusing to participate in good faith compliance with this chapter;

(c) A patient's request for or provision by an attending-physician of medication in good faith 
,

.&. Access
&Wa5[ipgtslo

oaiEhi I'Ub 6dlmrnl ! lryirr

(d) Only willing health care providers shall participate in the provision to a qualified patient of
meiiiation to eni his or her lifi in a humane ind dilnified manner. lf a health care provider is-unable

or unwilling to carry out a patient's request under th6 chapter, and the patient transfers his or her care

to a new health care pt*iiei the pridr health care provider shall transfer, upon request, a copy of the

patient's relevant medical records to the new health care provider'

(2Xa) A health care provider may prohibit another health care provider from participating under

cnapGii , Laws of 2009 on the premises of the prohibiting prolider if.the prohibiting prwider has

givein notite to ati neafth care pioviders with privileges to.piactice on the premises and to- the-general

p.iUli" olin" proniUiting piovid'irt policy regirding participating. under chapter 1 , Laws of 2009'. This

bubsection dbes not pievent a freanfr cire iroviaer-from providing health care services to a patient

that do not constitute participation under chapter 1, Laws of 2009'

(b) A health care provider may subject anolher health care provider_to the sanctions stated in this

subsection if the sanctioning heattn cdre provider has notified the sanctioned provider before^-

participation in chapter i, Li*" of 2009 tirat it prohibits participation in chapter 1, Laws of 2009:

(i) Loss of privileges, loss of membership, or other sanc{ions provided under the medical staff

Uytiws, policfis, 
"nd 

prbCeO*s of the sanciioning health care provlder if the sanctioned provider is a

member of the sanctioning f roviCef s medical staff-and participates in chapter 1 , Laws. of.2009 while

on the health care facility 
-piemises 

of the sanctioning health care provider, but not inctuding the

private medical office of a physician or other provider;

(ii) Termination of a lease or other property contract or other nonmonetary remedies provided by a

leaie contract, not inOuAing loss or restnifion of medical staff priv-ibg_e_s or exclusion froma provider

panel, if the sanctioned pioiiU"t participates in chapter 1 , Laws of 2009 while on the premises.of the

ianctioning health care 'piouiO"r br on iroperty that' is owned by or under the direct control of the

sanctioning health care provider; or

(iii) Termination of a contract or other nonmonetary remedies. provided by contract if the sanctioned

ptouid.t participates in cnapter t , Laws of 2009 while acting in the course and scope of the 
.

iun"tion"O provia"fs cafa[ity as an employee or independent contractor of the sanctioning health

care provid6r. Nothing in this subseciion (2XbXiii) prevents:

(A) A health care provider from participating in chapter 1, Laws of 2009 while acting outside the

d,;fl
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ANALYSIS OF IMPLICATIONS OF THE BAXTER CASE
ON POTENTIAL CRIMINAL LIABILITY

By Greg Jackson, Esq. & Matt Bowman, Esq.

for

The Montana Familv Foundation

if'e. And since Montana law already defines

assisted suicide as murder, the legislature doesn't have to make it "illegal"-it can simply

declare that a consent defense for assisted suicide is not consistent with Montana public

policy.

risks for any doctor, institution, or lay person involved.

Although the parties rn Becter focused their arguments on whether "physician aid

in dying" is a right under the Montana Constitution, the Court declined to rule on the

constitutional issue. Decision'l[ 10. By avoiding the constitution and focusing on mete

http : / / www. montanaf amily, orglport f o1 io /pdf s /Baxter Deci sion_Ana1y
sis_v2 .pdf A-16
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Approximately an hour later, Mrs. Young heard a
loud "thud." She was not concerned about the noise
until the thought occurred to her that Mr. Van
Hoose may have climbed up on the chair to get the
pistol, and fallen off. She then went back to his
apartment and discovered he had killed himself
wift the pistol.

Did the District Court err in granting summary
judgment in favor of defendants?

[1] We begin by emphasizing that summary judg-
ment is never a substitute for a trial on the merits.
Kronen v. Richter (1984), 211 Mont. 208, 2ll, 683
P.zd 1315, 1317. It is only appropriate when there
are no genuine issues of material fact and the mov-
ing party is entitled to judgment as a matter of law.
Rule 56(c), M.R.Civ.P. Any inferences to be drawn
from the factual record must be resolved in favor of
the party opposing summary judgment" Simmons v.
Jenkins (1988), 7 50 P.2d 106'1, 45 St.Rep. 328.

In its summary judgment the District Court relied
on the general rule that:

Negligence actions for the suicide of another will
generally not lie since the act or suicide is con-
sidered a deliberate intervening act exonerating the
defendant from legal responsibility, noted the court,
butn"o.*..pjiory to thir g ,

( arllW]here the defendant's tortious act causes a

-mental condition in the decedent that proximately
results in an uncontrollable impulse to commit sui-
cide or that prevents the decedent from realizing the
nature ofhis act;

r)
f!,2[WJhere there is a duty to prevent the suicide, the

situation typically arising when someone is oblig-
ated to exercise custodial care over the eventual de-
cedenl is in a position to know about the latter sui-
cidal potential, and is lax with respect to taking pre-
ventive measures.

r,472 4IALR 4th, 353. r
I

The District Court then tou{d that the relationship
I,

t
ou.8 olL+rs C avr,

between Mr. Van Hoose and Mrs. Young was non-

custodial and that there was no evidence that Mr'
Van Hoose's suicide was a foreseeable event. The

court therefore concluded that Mrs' Young owed no

duty to prevent Mr. Van Hoose's suicide.

Plaintiff contends that when Mrs. Young entered

Mr. Van Hoose's room and attempted to take the

pistol away, she imposed upon herself a duty to
prevent the suicide. Plaintiff urges that Mrs. Young

breached this duty because she was negligent in her

intervention. He claims she could have prevented

the suicide of Mr. Van Hoose by removing the pis-

tol.

t2ll3l It is fundamental that an action for negli-
gence requires l) a legal duty, 2) a breach of the

duty, 3) causation, and 4) **279 danages. Prosser

and Keeton on Torts, $ 30, at 164-165 (5th

ed.l984); RH. Schwartz Const. Specialties v. Han-
rahan (1983), 207 Mont. L05, 672 P.zd I 116. Tra-

ditionally, a person is not liable for the actions of
another and is under no duty to protect another

from harm in the absence of a special relationship

of custody or control. If originally, no special rela-

tionship existed, but the defendant interjects him-
self intb the situation so as to create a special rela-

tionship of confiol, a duty may be imposed. Prosser

and Keeton on Torts, $ 56 at 375-377, (sth ed. 1984).

Defendant relies on Pretty on Top v. Hardin (L979),

182 Mont. 3ll, 597 P.2d 58, as authority that no

duty arose. That case involved a custodial situation
of a jailer and a prisoner. When the prisoner com-

mitted suicide the wife claimed the prison had a
duty to prevent the suicide. However, ln Pretty on

Iop this Court affirmed the district court's grant of
summary judgment in favor of defendant since the

suicide of the prisoner was not foreseeable, Since

foreseeability was lacking we stated that the district
court was required to follow the general rule that
suicide is an intentional act and grant defendaut's

motion for summary judgmenf Pretty on Top' 597

P.2d at 60,

?*>i".Ti"':'"irt4-
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[4] There are two narrow excentions to this rule.:.-The first exception deals with causing another to
commit suicide and is not applicE5lFio-''Th@?

781P.2d,277
239 Mont. 469, 781 P.2d277
(Cite as: 239 Mont. 469,78tP.zd277')

The same rule applies even mor€ forcefully in the
present case. The general rule, as relied upon by ttre
Disnict Court, in the area of civil liability for sui-
cide is that "[n]egligence actions for the suicide of
another will generally not lie since the act or sui-
cide is considered a deliberate intervening act exon-
erating the defendant from legal responsibility ..."
4l ALR 4th,353. Frosser and Keeton on Torh $ 44
at 280-81 (4th ed. 1971); *473McPeake v. Cannon
Esquire, P.C. (1989),381 Pa.Super. 227, 553 A.2d
439; Mclaughlin v. Sullivan (1983), 123 N.H. 335,
461 A.}d, 123. We expressly adopt this rule.

suicidal tendencies had been cornmunicated to Mrs.
Young. Further, nothing indicates that she had any
special training to foresee that Mr. Van Hoose in-
tended suicide. We conclude that no genuine issue
of material fact existed regarding foreseeability.

Plaintiff, however, urges that because Mrs. Young
"interjected herself into the situation" by taking the
gun from Mr. Van Hoose, she imposed a duty upon
herself. He contends that she then breached this
duty by negligently placing the gun on top of the
cabinet rather than removing ir We decline to af-
firm plaintiffs contention that Mrs. Young's actions
created a duty to prevent suicide since, as previ-
ously stated, the general rule is that no duty exists
in this area absent a custodial relationship or spe-
cial circurnstances. However, even if a duty had
arisen, the acts of Mrs. Young placed Mr. Van
Hoose in no worse position **280 than before she

took the gun from him. We conclude that there are

no genuine issues of material fact on the *474 issue
of negligence. Plaintiff failed to present the District
Court with any facts which would establish either a

duty or a breach. The general rule that suicide is an

intentional act which forecloses civil liability is ap-
plicable, and the District Court was conect granting
summary judgment in favor of defendants. We af-
firm the District Court's grant of summary judg-
ment.

TURNAGE, C.J., and HARRISON, SHEEHY and
HtiNl JJ., concur.

Mont.,1989.
Krieg v. Massey
239 Mont. 469, 781 P.2d 27'7

END OF DOCUMENT

€Sd-Ifficond exceptior illows the imposition
of a duty to prevent suicide but only in a _cu$q@l
situation where

involve
4th at

[5] The facts of the present case clearly do not fit
within this exception to the general rule. As the
District Court found, Mrs, Young was not in a cus-
todial relationship with Mr. Van Hoose. He had
lived in her apartment less than two days and she
had no control over him, Our research has disclosed
no cases holding that a landlord tenant relationship
is a custodial relationship which would impose a
duty to prevent suicide. We agree with the District
Court that there are no genuine issues of material
fact on the existence of a custodial relationship.
The fact that there was no custodial relationship or
special circumstances, actually ends our inquiry be-
cause no duty can be established.

The District Court, however, went on to determine
that the suicide in this case was not foreseeable.
Mrs. Young testified that she did not think Mr. Van
Hoose should have the gun, but that she did not
think he was planning on killing himself. When
asked why she put the gun on top ofthe closet, she
said, "I figured he'd leave it alone." She then re-
tumed to her own apartnent. Plaintiff failed to
present any evidence to show that Mr. Van Hoose's

lhoue {riu1 u, frast?
@ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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240 Conn. 610,692 A,?d 1266
(Cite as: 240 Conn. 610,692 A.2d 1266')

198HV(G) Actions and Proceedings
l98Hkgl5 Evidence

198Hk823 Weight and SufficiencY,
Particular Cases

198Hk823(14) k. Mental Health
Treatmenl Most Cited Cases

(Formerly 299k18.80(5) Physicians and Sur-
geons)

and internist prescribed larse dosaqe of antidepress-
ant over telephone to patlent ne nao never seen

frithout having patient come in for psychiatric eval-
uation and suicide assessment.
**1267*6ll Andrew J. O'Keefe, with whom was
Kathryn M. Cunningham, Hartford, for appellants
(defendant Jeffrey Ettinger et al.).

Kathryn Calibey, with whom were David W.
Cooney and Paul M. Iannaccone, Hartford, for ap-
pellee (plaintiff).

Before BORDEN, BERDON, NORCOTT, KATZ
and McDONALD, JJ.

BERDON, Associate Justice.

The plaintiff, Craig E. Edwards, as executor of the
estate of Agatha M. Edwards, brought this medical
malpractice action for damages resulting from the
suicide of Agatha M. Edwards (Edwards) against
the defendant physicians Daniel Tardif (Tardif),
Jeffrey Ettinger (Ettinger), and the defendant Tardif
and Ettinger, P.C. (professional corporation). The
jury rendered a verdict in favor of the plaintiff
against Ettinger and the professional *612 corpora-
tion in the amountrf $f.04.750.0?,$! and in favor
of Tardif. Ettinger and the professional corporation
subsequently moved to set aside the verdict and for
judgment notwithstanding the verdict, both of
which were denied by the bial court.rNz There-
after, Ettinger and the professional corporation FN3

Page 3

filed this appeal.FNa We affirm the judgnent of the

trial court.

-

FNl. The jury, through interrogatories,
found economic damages in tlte amount of
$4750,0?, and noneconomic damages in
the amount of $500,000.

FNZ. Prior to the verdict, the defendants
also moved for ,a .directed verdict raising
the same legal issues.

FN3. For purposes of this appeal, Ettinger
and the professional corporation do not
distinguish their liability. Accordingly, we
will refer'to them jointly as the defendants.

FN4. The plaintiff did not appeal from the
verdict in favor of Tardif. The remaining
defendants filed this appeal in the Appel-
late Court, which we transfered to this
court pursuant to Practice Book $ 4023 and

General Statutes $ 5l-199(c).

**1268 The jury reasonably could have found'the
following facts. From 1981 to December, 1987, Ed-
wards was ffeated by Tardif, an internist, for recur-
ring clinical depressiou. Tardifs initial diagnosis in

1983 was mild depression, for which antidepressant
medication was prescribed. In the years following
the sudden death of Edwards' husband in 1985, her

depression continued and intensified. In June, 1987,

she was admifted to Manchester Memorial Hospital
due to severe depression and alcohol abuse. While
admitted in the hospital, Edwards expressed

thoughts of suicide. The discharge diagnosis for
Edwards revealed major affective disorder with de-
pression and episodic alcohol abuse disorder.

During the June, 1987 admission, Tardif served as a

consultant with respect to Edwards' illness and,

subsequently, continued with her treafinent. From
the time of Edwards' discharge through December,

1987, Tardifs ffeatment included prescribing the

antidepressant medication Tofranil.Ns On Decem-
ber 29, 1987, Tardif concluded*613 that Edwards'

E a( wa m'\Y '. T* n 
"1' 'F I 61 z *.2,( tzGG t tzGG+

cA,q 7")
cr

@ 2010 Thomson Reuters. No Claim to Orig. US Gov. Works-
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"DEATH WITH DIGNITY',: A RECIPE FOR ELDER
ABUSE AND HOMICIDE (ALBEIT NOT BY NAME)

MargaretK. Dore'

INTRoDUc"iloN

Death with Dignity Acts in Oregon and Washington authorize
physicians to write life-ending prescriptions for their patients.I
Oregon's Act went into effect thirteen years ago.2 Washington's
Act was passed as a citizen's initiative in 2008 and went into
effect in 2009.9 Both Acts are touted as providing "choice" and
"contxol" for end-of-life decisions. During Washington's
electior; the "For Statement" in the voters' pamphlet declared:
"Only the patient - and no one else - may administer the [ethal
dose1."n Washingtonls Act, however, does not say this

'Margaret Dore is an elder law/appellate attomey admitted to practice
in Washington State, She is a past drair of the Elder Law Committee of
the ABA Family Law Section. She is also a former law derk to the
Washington State Supreme Court. For more information on Ms. Dore,
see www.mtugaretdore.com. This artide is similar to articles
previously published in the Washington State Bu{R NEWS and the King
County BARBUttET/N.

1. OR REv. SrAr. S 127.815 S 3.01(1Xk) (2009); WASH. REv. CODE ANN. S
70.245.040(1Xk) (West 2009).

2. OR. REv. STAT. SS 127.80C995, Oregorr's Deiath with Dignity Act was passed
as Ballot Measure 76 i 7994 and went into e{fect fi 1997. See Death With Digpity
Act, aoailable at httpllwww.oregon.gov/DFlS/ph/pas/ors.shtunl (last visited Jan. 10,
2010).

3. WASH. FsV. CODE ANN.5 70.245-903. Washington's Death with Dignity Act
was passed as lritiative L000 on November 4, 2008 and went into effect on Mardr 5,
2009. See Washington State Dept. of Health, Ctr. for Health Statistircs, Death with
Dignity Act, aoailable at h@://www.doh.wa.gov/dwda/default.hhr (last visited laru
10, 2010). The full text of the Act is available at http://apps.leg.wa.gov/
RCWdefault.aspx?cite-70.245 (last visited fan. 10, 2010).

4. The voters' pamphlet for hitiative 1000 can be viewed on the website for
the Washingtorr State Secretary of State, 2008 General Election Votefs Guide -

387
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anywhere. In fact, neither Act even requires the patient's
consent when the lethal dose is administered.s This problem
and other problems are discrrssed below.

How rnr Acrs Wom

Both Acts have an application process to obtain the lethal dose,
which includes a written request form with two required
witresses.6 One of these witnesses is allowed to be the patient's
heir, who will benefit from the death.T Once the lethal dose is

issued by the pharmacy, there is no supervision over its
administration.s The death is not required to be witnessed by
disinterested persons.e No one is required to be present.ro

A CoMPARISoN To Pnoneru Lnw

When signing a will, having an heir act as one of the witnesses
can support a finding of undue influence. Washington's probate
code, for example, states that when one of two wibresses is a

taker under the will there is a rebuttable presumption that the
taker/witress "procured the gift by duress, menace, fraud, or

lritiative Measure 1000, raailable af http://wei.secstate.wa.gov/osos/en/Pages/Online
VoterGuideGeneral2008.aspx?electionid=26f ososTop (last visited April 70, 20L0r.

5. Sea WasH. REV. CODE ANN. S 70.245,010-904 and On. REV. grAr, S 127,800-
995.

5. WASH. REv. CoDE ANN. S 70.245.030(1)i OR. REv. SrAr. S 127.810 S 2.02(1).
See the Acts' official le0ral dose request forms reguiring two wibresses, Washington
State Dept. of Health, Request for Medication to End My Life in a Humane and Dignifed
Manner fluly 1, 2A09), apailable qt http//www.doh.wa.Eov/dwda#orms/
WritterrRequeslpdf; Oregon State Dept. of Healtlr" Re4aest for Medication to End My
Life in a humane and Dignifed Manner (Apr. 2006) aaailable at http:/lwww.
oregon govlDHS/pty'pas/docs/p trreq.pdflp df.

7. Seer'sesn. REv, CoDE ANN, SS 7A245,030 and70,245220; eee also OR. REv.
SrAr. SS 127 .810 S 2.02 127.897 g 5.01 (providing that one of two reguired witrcsses
on the lethal dose request form carupt be a patien(s heir or other person who will
bmefit from the patient's death; the other wibress may be an heir or other person
who will benefit from the death).

8. See generally WASH. REV. CoDE ANN. 56 70.245.010-904 and Oe. REv. SrAr.
ss 127.800-9e5.

9. Id.
10. td.

ht tp : ./ /www. margaret dore . eom / pdf / Re cipe ?2 0 f or? 2 0E Ider* 2 OAbuse . pdf A-2L
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undue influence."ll
Other states have similar laws. Consider Burns p. Kabboul,

which states: '[i]t will weigh heavily against the proponent [of
the will] on the issue of undue influence when the proponent
was . . . present at [its] dictation . . . ."12 The lethal dose request
process, which allows an heir to act as a witness on the request
form, does not promote patient choice. It invites coercion.

A Rrr*xen Srewpenp oF CoMpETENcy

ln Washington, patients signing the lethal dose request form are
required to be "competeng.ora In Oregon, patients are required
to be "capable."la Regardless of the term used, this is a relaxed
standard in which someone other than the patient is alloased to speak

for the patimt. For example the Washington Act states:
"'Competenf means . . . a patient has the ability to make and
communicate an informed decision . . . , including cornftiunication
throughprsons familiar utith thepatiant's manfter of communicating .

. , .ttls

There is no requirement that the person speaking for the
patient be a designated agent sudr as an attorney-in-fact.t6 The
person could be an heir or a new "best friend."17

Regardless, without a requirement of strict competency,

11. WASH. REV. CoDE ANN. S tt.t2.t60(2r.
12. Bums v. Kabboul 595 A.2d 7153,1163 (Pa. Super. Ct. 1991).
13. WASII REv. CoDE ANN. S 70,245.010(11) (defining a "gualified patient, as a

"competmt adult.")
14- OR. REv. SrAr. S 127.800 S 1.01(11) (defining a "qualtfied patienf, as a

"capable adult.")
15. WASH. RE'v. @DEAIN. S 70.245.010(3) (emphasis added). The Oregon Act

has sirnilar language. See On. REv. SrAr. S 127.800 S 1.01(3) (stating *filapable'
means . .. a patient has the ability to make and communicate health care decisions . .
. , including communiation through persons familiar with the patiant's monner of
communicating. . . ." (Emphasis added).

76. 1ee generally WAsH. REV. CoDE ANN. SS 70.245.010-904 and On. REV. SrA?.
ss 127.800-9e5,

17. ld. For a discrrssion of new "best frierds" and odrer signs of elder financial
abuse, see METLIFE MATURE MARKET INsnTUnoNs, STUDY: BRoKEN TRUST: ELDERS,
FAMILI AND FINANCFSI A S]uny oN ELDER FINANCIALABU9E PREVENToN, MaTdI
2O09, at22-23, aoailable at http'//ww*.*etlife.com/assets/cao/rnmi/publications/
s hrdies,/uwri-study-broken-tust-elders-family-finances.pdf ,

ht tp : / / vrww,margaret dore . com/pdf /Recipe 420 f or% 2}EIde r? 2 0Abuse . pdf A-22
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both Acts set the stage for undue influence by heirs and others
who will benefit from the patient's death.ts

No MENTAL STANDARD or CoNSENTREeUTRED ATTIIE TIME oF
ADMINISTRATION

Neither Act requires that the patient be competent, capable, or
even aware when the lethal dose is administered.le There is also
no language requiring the patient's consent at the time of
administration.zo Without these requirements, when the lethal
dose is administered, the Acts again set the stage for undue
influence and worse.

,,DogfoR SHoPPING',

Under both Acts, the initial decision as to whether the patient is
"competent" ot "capable" is made by the doctor who will be
prescribing the lethal dose (the "attending physician").zt As a
safeguard, this doctor is required to obtain a second opinion
from a "consulting physician."z In practice, this requirement is

. .I8. Su e.9,, Morrrr. CoDE ANN. S 28 2-407(2) (2009) (defining undue inlluence as
"taking an unfair advantage of another's wealcress of mind"); Bums v. Kabbout,
595 A.2d at 1162 (describing "weakened intellect" as a factor for undue influence).

19. Both Acb only address whether the patient is "competenf' or "capable" in
coniwtction with the lethal dose request, and not later at the time of administration.
See WASH. REV, CoDE ANr.l. SS 70245.010(3x5)(tt), 70248.A20(r), 70.245.030(1),
70.2a5.0n[)@)(d), 70,245.A50, 7A.24s.120(g)(4), 20.245.2N (regarding ,,souad

mind"); oR. REv, srAr. ss 127.800 $ 1.01(3x5x11r, L27.805 S 2:01(1), 127.810 S
2.02(r), 127.815 $ 3.01(1)(a)(d) 727.820 S 3.02, 127.85s S 3.09(3), 127.855 S 3.0e(3),
127.897 96.07 (regarding "sound mind.")

20, Both Acts contain provisions requiring that a determination of whether a
patient is acting "voluntarily" be made i:r conjunction with the Iethal dose reguest,
not later, see wesH. REv. coDE ANN. ss 70.245.020(7|, 70.245.030(1),
70.245.0a0(1)(axd), 70.245,050,70.246.120(3J$),7A.245.220;QR. REV. SrAr. SS 12ZS0s
6 2.01(1), 127.870 S 2.02(1), 127.815 g 3.01(i)(a)(d), t/7.820 S 3.02, L27.855 S 3.09(3),
727.855 S 3.09(4) t27.8e7 S 6.01..

21, WASH. REv. CoDE ANN. S 70.245.0a0(1)(a); On. Rw. Srar. g U7.S1s S
3.01(1)(a).

22. WASH. REv. CODE ANN. S 70.245.040(1)(d) (requiring the attending
physician to refer the patient to a consulting physician to confirm that the patient is
"competen('[ On. Rw. 5rAr. S 727.815 S 3.01(1Xd) (requiring the attending
physician to refer the patient to a consulting physician "for a determination that the
patientis capable. , . .")

ht tp : /,/www. rnargare tdore . com / pdf / Re c ipe ? 2 0 f ort 2 OEr der8 2 OAbus e . pdf I,-23
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circumvented through "doctor shopping." Dr. Charles Bentz
describes the following incident:

[My patienfs cancer specialist] asked me to be the
"second oDinion" for his suicide . . . I told her that
assisted-sulicide was not appropriate for this patient
and that I did NOT conqrr . . . lA]pproximately two
weeks later my patient was dead from an overdose
prescribed by tiris doctor . . . .23

In other words, the prescribing doctor asks multiple doctors
to give the second opinion until one agrees to do so.

,,SELF.ADNfiNISTER,' Dons NoT NEc'ESSARILY Mnaru Trr.Ir Ic.

PATIENT ADMINISTERS THE LTTTT*T DOSE TO HIMSELF

Both acts imply that patients administer the lethal dose to
themselves. There is, however, nothing in either Act that
requires this. There is no language that "only" the patient can
administer the lethal dose to himself.ea

The Washington Act instead states that the patient may
"self-administey'' the dose.zs In an Orwellian twist, the term
"self-administer" does not mean that administration will
necessarily be by the patient. "Seif-administer" is instead
defined as the patient's "act el ingesting." The Washington Act
states: "'Self-administsy' mewv a qualified patient's act of ingesting
medication to end his or her iife. .." (Emphasis added).6

In other words, someone else putting the lethal dose in the
patient's mouth qualifies as proper administration because the
patient will thereby "ingest" the dose.2z Someone else putting

23. CharlesBenE,Don'tFollowOregon'sLead:SayNotoAssistedSuicide,Ylewxt
REPoRTER, Feb. 1& 2009, at 1S a 4 http.//wwwhawaiireporter.com/story.aspx?404f|
b066-56724ede86d6-c7fd385703d1 (lasr visited f an. 10, t010).

24. See suprn at Introduction, note 5 and accompanying text. See also WASH.
REv, CoDE ANN. SS 70.245.010-904 and On. Rsv. 9rAr. 5S127.800-995.

25. Sec WASH. REv. CoDE ANN. SS 70.245.010(7X11X12), 70.245.02A9),
7 0.245.W0, 7 0.245.170, 7 0.24s.22A.

26. WASH. REv. CoDE ANN. S 7A245.010(72).
27. Neither Act defines "ingest," See WAsH. REv. CoDE ANN. SS 70245.010-904

and On. Rev. $rer. 55127.800-995. Dictionary definitions indude "to toke (Iod,
drugs, etc.) into tlu body, as by swallowing, irrhaling, or absorbing!' (emphasis added).
WEBSTER'S NBw WoRLD CoLLEGE DIcfIoNARy, rvrvw.yourdictioniry.com/ingest
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the lethal dose in a feeding tube or [V nutrition bag will also
qualify because the patient will thereby "absorb" the dose, f.e.,

"ingest" i1.za

Oregon's Act does not use the term "self-administer."2e The
Act does, however, refer to administration as the "act of
ingesting,"e0 Official forms for both Acts also refer to
administration as "ingestion " "ingesting," and other forms of
the word "ingest."ar With administration defined as mere
ingestiorg someone else is allowed to administer the lethal dose
to the patient.

BOTH AcTs ATTow INvoLUNTARY KILLING

In summary, someone other than the patient is allowed to
administer the lethal dose.32 The Acts contain no requirement
that the patient be competent, capable, or even aware when the
lethal dose is administered.s There is no requirement that the
patient consent when the lethal dose is administered.il

Intentionally killing an incompetent or unaware person, or
intentionally killing some other person without his consent, is
homicide.ss Both Acts, however, allow this result as long as the

(last visited Jan.23, 20n}
28, WEBSTEI(S NEw WoRLD CoLLEGE DIcuoNAnv, oupra note 27.
29. See On. Rsv. Srar. gg 127.800-995.
30. OR. REv. SrAr.9127.875 S 3.13 (stating "[n]either shall a qualified patien(s

act of ingating medication to end his or her life in a humane and dignified manner
have an effect upon a life, health, or accident insurance or annuity policy,"
(Emphasis added)).

3t. See Wastrington State Dept. of Health, Atteniling Physician's After Duth
Reporting Form, available st http.//www.doh.wa.gov/dwdaforms/A{terDeath
ReportingForm.pdf (referring to administration of the lethal dose as "ingestion,"
"ingesting," and other forms of the word "tnEest'); see also Oregon Dept. of Human
Servs., Oregon's Death With Digni$ Act Attending Physician lntmiat Form, aaailable
at httP://www.Oregon.gov/DHSfuh/pas/docs/mdintdat.pd-f (referring to
adminisbation of the lethal dose as "ingestion." "ingesting," and other lorms of the
word "ingest")

32. Supra r.otes24-3'1, and. accompanying texl
33. Srpra notes L9-20 and accompanying texl
34. Id.
35. Cf. WAsH. REv. CoDE ANN. Sg 94.32.010 (defining "lromicide"), 9A,32,02Q

(regarding "prerneditatiorr"),94.32.030 (defining "murder in the first degree") and
OR. REv. SrAT. S 163.005 (defining "criminal homicide.")
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action taken is "in accordance with' the Act. For example,
Washington's Act states: "Actions taken in accordance with this
chapter do not for any purpose, constifute . . . homicide, under
the 1aw."36

'ftte Aqs' Omget R.eponrs erw Foniyrs PnowDE FUR?HER

S UPPORT TI{A T TIIE AcTs ALLow lNvorrnnx,RY KILTING

Under both Acts, physicians and pharmacists who
participate in the lethal dose request process are required to
complete official forms. The data collected is summarized in
arurual statistical reports, which are displayed on official web
sites.37

None of these official forms and reports ask about, or report
ory patient competency, consent, or awareness at the time of
administration, or whether the patient administered the lethal
dose to himself.ee These factors are not relevant to compliance
with either Act.

Courgrnn ARGIMENT

Proponents sometimes argue that "only" the patient can
administer the lethal dose because both Acts prohibit mercy
killing and active euthanasia (another name for mercy killing).er
This argument is word play. The prohibition against mercy
killing and euthanasia is defined away in the next sentence. For
example, the Washington Act states: "Nothing in this chapter
authorizes . . . mercy killing, or active euthanasia. Actions taken

36. WASH. REV. CoDE ANN. S 70.245.780(t): OR. REv. 9rAr. S 127.880 S 3.14
(stating that "la]ctions taken in accordance with [this Act] shall not for any purpose,
constitute . . . homicide, under the law.")

37. Oregon Dey't of Human Se*s., Dmth Wth Dignity Act, aaailable at
http://www.oregon.gov/DllS/ph/pas/ (last visited Mar. 22, 2A10); Washington State
Dep't of Health Ctr. Fot Health Statistics, Death with DWitV Act, aaailable at
http://www. doh.wa. gov/dwda (last visited M an 22, 2010).

38. rd.
39. WEBsrEgs NEr,y Woruo CotLEGE DrcfioNARy, http://www.your

dictionary^corry'mercy'killing (Iast visited Apr. 3,2010) (defining "mercy killing" as
"euthanasia,")
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in accordance with this chapter do not, for any purpose,
constitute . . . mercy killing [also known as'euthanasia'] . . . ."ro

Proponents may also argue that patient consent is required
because patients may rescind the request for the lethal dose "at
any time."4r A provision that a patient "may" rescind is not
however, the same thing as a right to give consent when the
lethal dose is administered. Consider, for example, a patient
who obtained the dose on a Just-in-case" basis without
consenting to taking it. If such patient would later become
incompetent, be sedated, or simply be sleeping, he would not
have the ability to rescind. Without the right to consent,
someone else could nonetheless, administer the lethal dose to
him. Without the right to consen! the patienfs promised
controi over the "time, placg and marmer" of his death is an
illusion.

Finally, proponents may argue that the Acts protect patients
due to provisions that impose civil and criminal liabitity.a None
of these provisions penalize administration of the lethal dose
without the patienfs consent.€

NO WTTunss ATTHE DEATH

ft, tot the purpose of argument, the Acts do not "allow" a
patient's death without his consent, patients are, nonetheless,
unprotected from this result due to the lack of required
witnesses at the death.e Without witnesses, the opportunity is
created for someone other than the patient to administer the
lethal dose to the patient without his consent. Even if he

40. WASH. REv. CODE ANN. S 70.245.180(1); OR. REv. SrAr. S 122.880 S 3.14

{t!gti"g that "[n]othing in tthis drapterl shall be consEued to authorize . . . mercy
killing or active euthanasra. Actions taken in accordance uith lthis cttspterl shall not, for
any pur?ose, constitute , . . mercy killing lalso Lnown as 'euthanasia'l . . . .,, (Emphasis
added)).

41. WASH. REV. CoDE ANN. S 70.245.100; On. Rrv. SrAr, S 122.845 g 3.07.
42. WASH. REV. CoDE ANN. S 20.245.200; On. Rw. SrAr. S r2ZB90 S 4.02.
43. Id.
44. See Washington and Oregon Acb in their ortirety. WAs,H. REV. CODE ANN.

SS 70.245.010-904; On. REV. SrAr. SS 122.800-995 (lacking a requirement that
adminishation be wihressed by a disinterested party or anyone at atl).

http : / / www . margaretdore . com/pd f /Re cipe \ 20 f or|2 1Elder I 2 0Abuse . pdf A-27



5fl82.0i) 1l:58:22AM

20101 DEATHWTTH DIGNITY 395

struggled, who would know? The lethal dose request would
provide the alibi.

This scenario would seem especially significant for patients
with money. A California case, People v. Stuart, states:
"[F]inancial considerations [are] an all too common motivation
for killing someone .. . ."$

Ornrcrnr Covsn

In Washingtory a further alibi is provided by a reporting
requirement that medical examiners, coroners, and even
prosecuting attomeys treat the death as "nafural.'er Any death
certificate not complying with this requirement is to be rejected
by the Washington State Registrar.aT In Oregon, the Act does not
require the death to be treated as natural.s This is, however,
local practice.ae

Itrusony Lteslttry roR UNDTJE lNrrunNcn

Both Acts impose criminal, but not civil liabiiity for undue
influence in connection with the lethal dose request.s Undue
influence is a civil concept, which is not capable of being
criminally enforced.

Neither Act defines undue influence or provides elements
of proof.st Undue influence is, regardless, a traditionally

45. People v. Stuart 67Cal. Rph. H,729,743 (CaL App.2007).
46. See Washington State Dep't of Healtlr, Instructions for Medical Examiners,

Coroaers, and Prosecuting Attorncys: Compliance with the Death with Dignity Act
(terrised Apr. 8, 20W), aoailable at http://www.doh.wa.gov/dwdafforms/
MEsAndCoroners.pdI.

47. Itl.
48, OR. REV. SrAr. SS 127.800-995.
49. See B*A, supta note 23, at\ 4,
50. WASH. REv. CoDE ANN. S m.245.20}e]| (statin8 that "[a] person who coerces

or exerts undue influence on a patimt to request medication to end the pahent's hfe
._. . E gdf of a Class A felony.") The Oregon statute has nearly identical language,
See On REv. STAT. S 127 .890 S 4,02(2) (stating that "[a] person who coerces or o(erts
undue influence on a patient to request medication for the purpose of ending the
patient's life . . . shall be guilty of a Class A felony.")

5'1. See Washington and Oregon Acts in their entirety. WAsH. REv. CoDEANN.
ss70.245.010-904; OR. REV. SrAr. SS 127.800-995.
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equitable concept "not susceptible of precise definition . . . .on
For example, in Washingtory the test for undue influence
consists of multiple nonexclusive factors.s With this situation,
the "crime" of undue influence is too undefined and/or vague to
be enforced.n

Both Acts also allow conduct that would generally provide
proof of undue influence (allowing an heir to act as a witness on
the lethal dose request form).s How do you prove beyond a

reasonable doubt that undue influence occurred when the Act
prohibiting undue influence also specifically allows conduct
used to prove undue influence? It is hard to say, The purported
criminal liability is, regardless, illusory.

THE ANNUAL REPORTS ARE CoNSISTENTWITH ELDER ABUSE

As noted above, both Acts require annual statistical reports.56

Washington has generated one report.s7 In Oregory there have
been twelve reports.ss

52. Mark Rzutlinget, Washington Law of Wills and Intestate Succession,
WASHTNGToN BAR AssosArroN 88 (2005).

53. Estate of Lint, 957 P.zd 755,764 (Wash. 1998) (stating the test for undue
influence:

The most important o{ suc}r facts are (1) that ihe beneficiary occupied a
fiduciary or conlidential relation to the testator; (2) that the beneficiary
actively pmticipated in the preparation or procurement of the will and (3)
that the beneficiary received an unusually or unnaturally large part of the
estate, Added to these may be other considerations, sudr as the age or
condition oI health and mental vigor of the testator, . . .)

54. See City of Tacoma v. Luvene, A7 P.2d 1374,1384 (Wash. 1992) (stating that
prohibited conduct must be defined "with sufficiently specificity to put citizens on
notice of what conduct they must avoid . . ."1) see also Mays v. State, 68 P.3d 1114
1120-21, (Wash. App. 2003) (holding a statute unconstihrtionally vague where
"reasonably intelligent persons must guess at its meaning,")

55. Sapra notes 6-12 aad accompanying text.
56. WASH. REv. CoDE ANN. S 70.245.150(3); OR. REV. SrAr. S 127.Bds S 3.11(3).
57. Washington State Dep't of Health, Washington State Depaftment of Health

2009 Death with Dignity Act Report (20@), aoailable at httptlwww.doh.wa.gov/
dwda#orms/DWDA_2009.pdf .

58. Oregon has generated twelve annual reports, Oregon Dep't of Hurnan
Sews., Death with Dignity Annual Reports, aoailable at htlpllwww.oregon,gov/DHS/
ph/pas/ar-index.shtml (last visited Apr. 1t 2010).
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In Oregon and Washington, the annual reports do not track
income or net worth.se They do, however, show that the
majority of people who have died under the Acts have been
well-educated and covered by private insurance.@ Typically,
people with these attributes would be those with money, i.e.,lhe
middle class and above. The statistics also show that the
majority of persons dying have been age sixty-five or older.6r

These statistics can be explained by older persons with
money feeling a "dut5r to die" so as to pass on funds to their
heirs.62 The statistics are also consistent with elder abuse. A
recent Metlife Mature Market Institute Study states that
"[e]lders' vubrerabilities and larger net worth make them a

prime target for financial abuse . , . [v]ictims may even be
murdered by perpetrators who just want their funds and see

them as an easy mark."s '

THE BARBARA WAGNER ScENARIo

The statistics, which also show poor people dying are also
consistent with the "Barbara Wagner" scenario. Wagner was an

59. Id.; see Washington State Dep't of Heal&t, supranoteST.
60. br Oregon, 67.3% of the 460 people who died as of the most l€cent report,

had some college or higher education; in Washingtorl 611o of the 47 people who
died had some college or higher education. See Oregon Dep't Of Human Servs.,
Table 7: Characteristics and End-of-Life care of 460 DVWA Patbnts Who Died Afra
lngesting a Letlul Dose of Medicatian, By Year, Oregon, 7998-2009, available at
http://www.oregon.govlDH5/phlpas/docvfr12-tbl-1.pdl thereinal:.rr Table 11. See

also Washington State Dep't of Health, supra role 57 , at 5. To date, 507 people have
died in Oregon and Washington combined, of whidr 355 (70"/.) have had private
insurance,

6'1.. TableT,srryranote60;WashingtonStateDep'tofHeallfr,oupranote57,at5.
62. See, e.g., Liaa Corbella, If Dutors Who Won't Kilt sre nVicked,' the World Is

Sic& THe Car,Glnv HERALD, Ian lQ 2009, avoilable at http.ltwww.canada.com/
calgaryherald/news/storyhhnl?id+3835868-7f89-40bd-bi5e-8be61d41b39 (last
visited fan. 19 2010) see Dx, Margaret White, Letter in Response to Nurses,
Undertakers, and tlu Duty to Die, TttY, Ivns, Iuly 30, zAW, Mailablc at
http://www.timesorrline.co.uldtoVcorrunent/letters/artide6732198.ece (stating "I am
happy here in the nwsing home with no wish to die, but were voluntary euthanasia
to be made legal I would feel it my absolute duty to ask for it as I now have 19
descerrdents whoneed my legacy.")

63. Metlife Mature Market Instrtudons, supra note U, at 4 24,
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indigent resident of Oregon who had lung cancer.ea The Oregon
Health Plan refused to pay for a drug to possibly prolong her life
and offered to pay for her assisted suicide instead.6s Unable to
afford the drug, she was steered to suicide.6

Crrrzuus ARE,,BURDENS,,

In both Washington and Oregorg the official reporting forms
include a check-the-box question with seven possible "concerns"
that contributed to the lethal dose request.6T These concerns
include the patient's feeling that he was a "burden."6g The
prescribing doctor is instructed: "Please check 'yeg' 'no,' or
'don't know' depending on whether or not you believe that a

concern contributed to the request,"5e

In other states, a person being described as a "burden" is a
waming sign of abuse. For example, Sarah Scott of Idaho Adult
Protection Services describes the following "warning sign":
"Surpect behaoior by the caregiaer . . . ldlesribes the oulnerable adult
as sburden or nuisance."To

The recommendation is that when such "warning signs"
exist, a report should be made to law enforcement and/or to the
local adult protective services provider.Tt Washington and

64. For articles discwsing Wagner, see Margaret Datiles, A Price on your Head,
WASH. TIMES, Nov. 2. 2008, available at httpllwww.washingtontimes.com,/
news/2008/nov/02/a-price-on-yow-head/ (last visited ]an. L5, 2010! Susan
Donaldson lames, Death Drugs Cause Uproar in Oregon 1, ABC NEWS, Aug. 6, 2008,
spailable at http://www.abcnews.go.comfiIealth/Story?id=5517492&page= (last
visited |arr. 15, 2010); and Kahr.com, Letter Noting Assisteil Suicide Raises Questions
fluly 30, 20D8), aoailable at httplfuww.katu.com/news/26119539.htrrr1?video=
YIII&Fa (last visited Jan. 15, 2010) (video transcript of Barbara Wagner).

65. Id. I

66. Id.
67. See Attending Physician's Aftcr Duth Reporting Form, supra note 31, at

question L see also Oregon's Death With Dignity Act Attending Physicien Intmtiez.p
Form, supra note 31, at Question 13,

68. Id.
69. Id.
70. Sarah ScotL Adult Protection: Safeguarding Eoery Person's Basic Human Right

to a Safe and Dtcent Life, Regardless of Age, Regmdless of Condition 3 (on file with
author) (emphasis added).

71., Id, (stating that these "'warning signs' should . - . serve as indicators that a
problem may exist and a report should be made to law enJorcemmt or to the local
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Oregon, by contrast, instruct its doctors to check a "burden" box.

Washington and Oregon promote the idea that its citizens
are burdens, which justifies the prescription of lethal drugs to
kill them. Washington's and Oregort's Acts do not promote
patient "control," but officially sanctioned abuse of vubrerable
adults.

INDIvIDUAL ,,OPT OUTS,, ARE NoT ALLoWED

Neither state's Act allows patients to opt out of its provisions.
The Washington Act states that any provision that affects
whether a person may make or rescind a lethal dose request f is
not valid."z Oregon's Act has a similar provision.T3 5q if a

person knows he gets talked into things, and he doesn't want to
get talked into requesting the lethal dose, committing suicide
and/or facilitating his own homicide he is not allowed to make
legal arrangements to try and prevent it. So much for personal
"choice" and "control."

Propre Corraurr Surcrpr ANywAy

It should be remembered that patients have the "choice" to
commit suicide without legalization. Vermont resident, Kelly
Bartlett, states "[s]uicide advocates talk about the 'right to
suicide,' forgetting that patients . . . already can and do commit
suicide."Ta

Adult Protection service provider.")
72. WAsH. REv. CoDE ANN. g 70.245.160(1) (staHng that "lalny prooision in a

contract, will, or other agreement, whether writt€n or oral, to the extent the prwioion
would aflect rahether a person may malce or racind a requut far medication to end his or
her life in a humane and dignified manner, is not oalid." (Emphasis added)).

73. OR. REv. STAr. S 127.870 S 3.12(1) (stating "lnlo prwision in a contract, will, or
othn ngreement, whether written or oraL to the extent the prooision would affect whetler
a person may make or racinil a requat for meilicatbn to end hrs or her Me in a hr:mane
and dignified manner, shall be palid." (Emphasis added)).

74. Kelly Bartlett, Letter to Editor in Response to Legalizing Suicide Draan in
Offters, BuRrrNfioN FREE PREss, Dec. 9, 2008 (on file with author),
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THEBIGPICTUNU

STCIINTC TTIEFORMWTLLT,EAD TO ALOSS OF CONTROT

By signing the lethal dose request form, the patient takes an

official position that if he dies suddenly, no questions should be

asked. He will be unprotected against others in the event he

obtains the dose on a "just-in-case" basis or changes his mind
and decides that he wants to live. This would seem especially

important for older people with money. There is, regardless, a

loss of control.

PROGNOSES C;4N BE WNOTVC

Both Acts apply to adults determined by an "attending
physician" and a "consulting physician" to have a disease

expected to produce death within six months,75 Bu! what if the
doctors are wrong? This is the point of a 2008 Seattle Weekly

article.T6 The article states: "Since the day [the patient] was
given two to four months to live, [she] has gone with her

children on a series of vacations. '[w]e almost lost her
because she was having too much fun, not from cancer' [her son]

chuckles."z

Cowcrusrom

Death with Dignity Acts in Oregon and Washington State are

not about patient "choice" and "control." These laws instead

enable people to pressure others to an early death or to even

cause that death on an involuntary basis. IA/hat was previously

75. WASH. REV. CODE SS 70.24s.040(1)(a), 70.2as.050,70.245.010(13); oR. Rsv.
SrAr. S$ 127.815 S 3.01(a),127.820 $3.02, 127.800 S L07(n,.

76. Nina Shapiro, Terminal Llnc*tainty: Washingtox's Nm "Death with Dignity"
Law Allows Doctors to HeIp People Cammit Suiciile - Once They've Determined That the
Patimt Has OnIy Six Months to Lioe. But what if thry're wrong?, THE SEATTLE WEEKLY,

lan. 14, 2009, aaailable al http:/firww.seattleweekly.com/2009-01-14/news/terminal-
uncertainty/ (last visited ]an, 10,2010).

77. td.

400
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"homicide" is now "death with dignity." Elderly persons with
money, i.e., the middle class and above, appear to be especially
at risk. Don't let "death with dignity" come to your state.

Posrscnrpr

Shortly after Washingttn's Act was passd in 2008, a Montcna district
court held thf,t there was a constitutional right to physician assisted

suicide, which was oa.cated by the Sapreme Court of Mantana on

Decernbn 3L,2009.78 Pq that decision, physician-assisted suicide is,

instmd, decriminalized und* certain narrow conditions.n The court
held that "a t*tninally ill patiant's consmt to pltysician aid in dying
constitutes a stotutory defmse to a clwrge of homicide against the

aidingphysicianwhen no otha consmt u,ceptions eply.'n
On lanuary L3, 2070, ayoposed DeathwithDignity Act similar

to the Oregon and Washington Acts was defeatcd in the Nus
Harnpshfue Slate House, 242 to 1-L3.8r

Between lanuary 1994 and lune 2009, there were 11-3 legislatir,te

proposals to legalize physician-assisted suicide mtdlor euthanasia in
tznenty-four stata, all of which were defeated, tabled for the session,

anll or languished with na action taken.8z

78. See Baxter v. State, 224 P .3d 7211,, 1222, $ 5t (Mont 20@) .

79. See Greg |ackson. & Matt Bowmaty Analysis of lmplications of the Baxter Case
on Potential Criminal Liabilig for the Montana Family Foundation (Aprt72910), aaailable
athfryl/wwv,t montanafamily.orglportfolio/pdfu/Baxter-Decision-Analysis-v2.pdf.

EO, Id, See Baxter, 224 P"3d at IzlE !221,1tfl lL 50. The court also commented
that the only person who might conceivably be prosecuted for criminal betravior is
the physician who prescribes a lethal dose of medicatiorr" The court thereby
overlooked the iszue of elder abuse p€rpetrated by lamily members, new "best
friendg" and others,

81. See ILR 304, 1.51st Leg., 2d Sess. (N.H. 2010), available at
ht?://www.genclurlstate.nh.us/ Qast visited Apr. 11, 2010).

82. hfl Task Force on Euthanasia & Assisted Suicide, Attempts to Legalize
EuthanasialAssisted Suicide in the United States (2009), aoailable at
inbernationaltaskforce.org/p dfl200906,
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70.245.U4
Definitions.

The definitions in this seclion apply throughout this chapter unless the @ntext ctearly requires othenrise'

(1)'Adult" means an individual who is eighteen years of age or older'
ji

(2) "Afrending physirian.. means the physician who has primary responsibility for the care of the patient andltreatment of thq

patient's terminaldisease, i i

(3) ,'Comperenf' means that, in the opiriion of a court or in the opinion of the patient's attending physfllT]LTl::1P,"-.^ 
|

pnyiiaan, psychiatrist, oi psycnotogist, a patient has ihe ability to make and communicate an informed decisioF to health care I

providers. including communication-throulh persons familiar wim tne patient's manner of cornmunicating if thofe persons are

available. 
i

(4) "Consulting physician" means a physician who is qualified by specialty or experience to make a Professipnal diagnosis

and prognosis regarding the patienfs disease. 
i

(5),'Counseting*means one or more consultations as necessary between a state licensed p"y.Slig:,^"-, RjVcholoOist anc

a patient for the purpose of determining that the patient is competent and not suffering from a psyclriatric or psfchological

diiorder or deprdssion causing impaired judgment. 
i

' 
(6) ,,Health care providef' means a person licensed, certified, or otherwise aulhorized or permitted.bVl."ry t4 9d-TL59'

health care or dispense medication in the ordinary iouise of business or practice of a profession, and includesla health care

facility. 
i

(7) ,.tnformed decision" means a decision by a qualified patienl to requesl and obtain a prescript'ron tur 
TJl"1t]::^tL:t 

*"
qualified patient may self-administer to end his or her tife in a humane ariO OigniReO manner' that is based on {n appreciation

of the relevant facts and affer Oeing tully informed by the attending physician bf: I

(a) His or her rnedical diagnosis;

(b) His or her prognosis;

(c) The potential risks associated with taking the medication to be prescribed;

(d) The probable result of taking the rnedication to be prescribed; and

(e) The feasibte altematives including, but not tirnited to, comfort care, hospice care, and pain control'

(g)',Medically confirmed" means the medical opinion of the attending physician has been conftrmed by a crinsulting

pnyiician who nas examined the patient and the fatient's relevant medical records' I

(9) "Patient" means s person who is under the care ol a physician' :

;

(10) .,physician.,means a doctor of medicine or osteopathy licensed to practice medicine in the state of Wabhington'

(11) -eualifted patient. means a competent adult who is a resident of washington slate and-has satisfied t4e requirements

of this ctrapter in order to obtain a prescription tor meoication that the qualified pitient may self-administer to dnd his or her life

in a humane and dignified manner.

(12),self-administer- means a qualified patient's ac{ of ingesting medicalion to end his orLrer life in a humdne and dignified

."},n?-ZH, .--.'--- ' ""
(13).Terminal disease" means an incurable and irreversible disease that has been medically confirmed and will' within

reaioriaUte rnedicaliudgment, produce death within six months'

[2009 c .1 
$ 1 (lnitiative Measure No. 1000, approved November 4, 2008)'l '

LrJ ^t['*)hnn ,hrrY

| 
^l 

l'rl'rn1 A
' .q-35http :/i apps. leg.wa. gov/rcw/default. aspx? citr7 0 .24 5 &fu I ltrue



Dictignary H-o:rre >> Dictionary Definitions >> ingest
r Dictionary Definitions
e Thesaurus..Synonyms
r Sentence Examples

est definition

to take (food, drugs, etc,) into the llowi inhali

Origin: < L ingestus, pF. of ingerere, to carry, into < + gereret to carry

Related Forms:
. inoe$.tion in-ges"tion noun
o inEestive in.ges'.tive adjective

Webster's New World College Dictionarv Copyright @ 2010 by Wiley Publishing, Inc., Cleveland, Ohio.
Used by arrangement with John Wiley & Sons, Inc.

in.gest 0n-j6st')
transitive verb in.gest'ed, in'gest.ing, in.gests

1. To take into the body by the mouth for digestion or absorption. See Synonyms at eat.
2. To take in and absorb as foodi "Marine citiates,.. can be observed ... ingesting othersingle-celled

creatures and haryesting their chloroplasts" (Carol Kaesuk yoon).

Origin: Latin ingerere, ingest- : in-, in; see in- 2 + gerere, to carry.
Related Forms:

i in.gest'i.ble adl'e ctive
. inqestion in.ges'tion noun
o inoestive in.ges'tive adjective

The Ameigan Heritage@ Dictionary of the-.English Language, 4th edition Copyright @ 2010 by Houghton Mifflin Harcourt
Publishlng Company. Published by Houghton Mifflin Harcourt Publishing Company. All rights reserved.

Rate this Atticle
I Sprint
' EliE-mail
r f,Link/Cte
r ffiBookmark
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in'gest 1in jest'
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LegNrauve Dlaturc - rjealn w lJlgrury

(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127.800 to L27.897 to file a copy of the dispensing record with the division.

(2) The Health Services shall make rules to facilitate the collection of information regarding compliance
with ORS 127.800 to L27.897. Except as otherwise required by law, the information collected shall not
be a public record and may not be made available for inspection by the public.

(3) The division shall generate and make available to the public an annual statistical report of
information collected under subsection (2) of this section. [1995 c.3 s.3.11; 1999 c.423 s.9]

127.87O s.3.12. Effect on construction of wills, contracts and statutes.
(1) No provision in a contract, will or other agreemen! whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medicatton to end his or
her life in a humane and dignified manner, shall be valid.

(2) No obligation owing under any curently existing contract shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
dignified manner. [1995 c.3 s.3.12]

t 27.A7 5 s.3, 13. Insurance or a nnu ity policies.
The sale, procurement, o ofjny life, health, or accident insurance or annuity policy or the

rage o oI lu

A-37
rU4l20r0

rate charged for any46{icy shall-}rot bE-bTrd{tioned upon or affected by the making or rescinding of a
request, by a per76n, for medication to end hlp or her life in a humane and dignified manner. Neither

ls act of ingesting met'fcation to end his or her life in a humane and dignified
uf6n'EiTfilnEet+i ,F( accident insurance or annuity policy. [1995 c.3 J.s.rs]

127.880 s.3.14. Construction of Act.
Nothing in ORS 127,800 to 127.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy killing or active euthanasia, Actlons taken in accordance
with ORS 127.800 to L27,897 shall not, for any purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law. [1995 c.3 s.3,14]

shall a qualified
manner have an

(immunities and Liabilities)

(Section 4)

,f rl
Oves^ ry-v/

127'885 s.4.Ol. Immunities; basis for prohibiting health care provider from participation;
notification; permissi ble sanctions.
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liability or professional dlsciplinary action for
pafticipating in good faith compliance with ORS 127,800 to 127,897. This includes being present when
a qualified patient takes the prescribed medication to end his or her life in a humane and dignified
manner,

(2) No professional organization or association, or health care provider, may subject a percon to
censure, discipline, suspension, loss of license. loss of privileges, loss of membership or other penalty
for participating or refusing to participate in good faith compliance with ORS 127.800 to 127.897,

(3) No request by a patient for or provision by an attending physician of medication in good faith
compliance with the provisions of ORS 127.800 to 127.897.sha[| constitute neglect for any purpose of
law or provide the sole basis for the appointment of a guardian or conservator.

(4) No health care provider shall be under any duty, whether by contract, by statute or by any other

htto ://www. oreson. sov/DHS/ohl/oas/ors. shtml
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ffirr Li onl +1" ATTENDING PHYSICIAN'S AFTER DEATH REPORTING FORM
u- 7 ,t, Lvwvry, P

MAIL FORM TO: State Regisfar, Center for Haalth Staflstlcs'
P.O. Box47856, Olympia, WA 98504-7856

Dear Physician:

The Washington Death with Dignity Act requires physicians who write a prescription for a lethaldose of
eobpartmentoftteanninformationthatdocumentscompliancemeotcat|on u

' with the law. The attending physician shall complete this form within thirty calendar days of a patient's

Y ingestion of a lethal dose of medication obtained pursuant to the act or death from any other cause,
/ \ frTjEfid6r comes first. lf you do not know the ansrrvers to any of the following questions, please contact

the family or patient's representative.

All individual information will be kept strictly confidential. Aggregate information will be provided on an
annual basis. lf you have questions about these instructions, please call 360-236-4324.

Physician's Name:

Date:_/_/_

Patieni Name:

Date of Patient's Death: | |

County of Death:

1. Whatwas the patient's underlying illness?

2. On what date did you begin caring for this

(Mo/DaA/r)

3. On what date was the patient first told about

(Mo/DaA/r)

h)oshiu5bn ?e Yt\ fu^
r lveehtn, "-S*l'bu( e*h-.-., "'*t

underlying medical condition?
4 v\o 3Ir?E ts,'--'5 *)/'"8VrO a1 ueSh.,'na5 W\oT"'*

?-- hr.o{.f, c,,n*-# 1:\t'a-rj o^,'r" f s f-r h"-, a'{- tl^c-
disease - meaning an incurable and
judgment produce death within sixh* r{ \1+'al ail r^i5+?.ht-t '

4, On what date was the patient told they have a
irreversible disease that will within reasonable
months?

(Mo/Dal(r)

DOH 422-068/CHS 606 (REV 07/012009)

http : / / www . doh. wa . gov/dwda / f orms / AfterDeathReportingForm' pdf

Page 1 of5

A-38



5. What type of health-care coverage did the patient have for their underlying illness? (Check all that
applv.)
fJ 1 Medicare
fJz meoicaio
n g MititarylcHAMPUS
fl+ v.n.
[ 5 tndian Health Service
E 6 Private insurance
n z uo insurance
fl I Had insurance, don't know type
LJ9 Unknown

6. When the patient initially requested a prescription for the lethal dose of medication, was the patient
receiving hospice care?

1 Yes
2 No, refused care
3 No, other (specify)
9 Unknown

7. Seven possible concerns that may have contributed to the patient's decision to request a
prescription for the lethal dose of medication are shown below. Please check "Yes," "No," or
"Don't know," depending on whether or not you believe that concern contributed to the request.

A concem about:

...the finilcial cgst of treating or prolonging his or her terminal condition.
! Yes I No I Don't Kno-w

:the phyqacal oglmotional burden on family, friends, or caregivers.
I Ye's n ruo I Don't Know

...his or her terminal condition representing a steady loss of autonomy.
fJYes n ruo I Don't Know

...the degteasing_ability to participate in activities that made life enjoyable.
fJYes n ruo E Don't Khow

...the loss of conttol of bodily functions, such as incontinence and vomiting.
flYes n ruo I Don't Know

,..inadequate oain control at the end of life.I Yes tr ruc; E Don't Know

...a loss of dionitv.
I Yes t] tti E Don't Know

On what date was the prescription for a lethal dose of medication written or phoned in?

(Mo/Dalfr)

What medication was prescribed and what was the dosage?

10. On what date was the lethaldose of medication dispensed to the patient?
(Mo/Daffr) .!NotDispensed !Unknown

DOH 422-068/CHS 606 (REV 07/01 /2009)

http : / / www . doh . wa . gov/ dwda,/ f orns /Af ter Deat hReport ingForm . pdf
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11. Did the patient ingest the lethal dose of medication?

(lf NO, then please skip to question 22)

12. Were you with the patient when they took the lethal dose of medication?
!1 Yes
[ 2 No, did not offer to be present at the time of ingestion
D 3 No, offered to be present, but the patient declined
[ 8 No, other (specify):

lf no: Was another physician or trained health care provider or volunteer present when
the patient ingested medication?

.l$Another physician
[ 2 Yes, a trained health-care provider/volunteer (speciff):

n3 No
! 9 Unknown

It ves
Dz wo

13. Were you with the patient at the time of death?
[1 Yes
[2 No

lf no: Was another physician or trained health care provider or volunteer present at the
patient's tirne of death?

! 1 Yes, another physician
tr 2 Yes, a trairred health-care provider/volunteer
n3 No
E I Unknown

If no: How were you informed of the patient's death?
u l Family member called M,D.
n 2 Friend of patient called M.D.
n 3 Another physician
[ 4 Hospice R.N.
fI5 Hospital R.N.
n 6 Nursing home/Assisted-living staff

, n 7 Funeralhome
n I Medical Examiner
fl 9 Other (specify):

14. Did the patient take the lethal dose of medication according to the prescription directions?
E1 Yes
nz ruo

l,f .n-ql Please list the medications the patient took (other than those reported in item 10),
the dosages, and the reason for not following the prescription directions.

n g Unknown

DOH 422-068ICHS 606 (REV 07/01/2009)

http : / / www . doh. wa, 9ov/dwda / forms / AfterDeathReportj-ngForm, pdf

Page 3 of 5
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15. Were there any complications after the ingestipJr of the lethal dose of medication, for example,
vomiting, seizu res, or regaining consciousnes*
n1 Yes

Please Describe:

nz uo
n I Unknown

16. Was the Emergency Medical System activated for any reason after the ingestion of the lethal
dose of medication?
!t Yes

Please describe:

nz ruo

n 9 Unknown

17. What was the time betwerng$t of the lethal dose of medication and unconsciousness?

Minutes: or Hours: n Unknown

18. What was the time between-ingestion of the lethal dose of medication and death?

Minutes: or Hours: I Unknown

lf the patient lived longer than sri hours;

Do you have any observations on why the patient lived for more than six hours afier

ingesting the medication?
d-

/1e

DOH 422-068ICHS 606 (REV 07/01/2009)

http : / / www, doh . wa . govl dwda I f orms /Af ter DeathReportingForm' pdf

lmmediately priorto ingestion of the lethaldose of medication, what was the patients mobility?
(ECOG scale) 

-
I O fut$ active, no restrictions on pre-disease perfonnance.
n 1 Restricted in strenuous activity, but ambulatory and able to carry out work.
n Z RmUutatory and capable of all self-care, but no work activities; up and about more than

50% of waking hours.
[ 3 CapaOle of only limited seff-care; in bed or chair more than 50o/o ol waking hours.
n + Completely disabled, no self-care, totally confined to bed or chair.
I I unknown

Page 4 of 5
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20, \Mere did the patient ingest the medicaUon?
f] t Private home --r
E Z Assisted-living residence (including foster care)
lJ 3 Nursing home
F 4 Acute care hospital in-patient
I S ln-patient hospice resident
! 0 Otner (specify)
! I Unknown

X 21. Atthe time of ingestion of the lethal dose of medication, was the patient receiving hospice care?/\ fj tves 

-
n 2 No, refused care
! 3 No, other (specifi7)
ll 9 Unknown

22. What is your medical specialty? (Check allthat apply.)
1 Fami[ Practice
2 lnternalMedicine
3 Oncology
4 Other (specify)

23. How many years have you been in practice, not including any training periods, such as residency
or fellowship?

Years:_

24. And lastly, do you have any comments on this follow-up questionnaire, or any other comments or
insights that you would like to share with us?

Original Signature of Physician:

FOR OFFICIAL USE ONLY
CASE ID NUMBER:

PHYSICIAN ID
NUMBER:

n owon n TLLNESS

DOH 422-068/CHS 606 (REV 07/01/2009) :

ht tp : / / www. doh . wa . govldwda,/ f o rms./Af t erDeat hReport ingForm . pdf
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Case lD: Attending lDl
FoTODPE use onlv.

tr DWD ! lllness

Oregon Death with Dignity Act

X

Attending Physician Follow-up Form

Dear Physician:

The Death with Dignity Act requires physicians who write a prescription for a lethal dose
of medication to complete this follow-up form within 10 cqlendar davs of a patienfs
death, whether trom Dgeq{iol of the lethal dose of medications obtained under the Act or
from any other cause.

For DHS to accept this form, it mgst be signed by the Attending (Prescribing)
Physician, whether or not he or she was present at the patient's time of death.

This form should be mailed to the address on the last page. All information is kept strictty
confidential. lf you have any questions, call: 971-673-1150.

Date: I I Patient'sName:

Name of Attending (Prescribing) Physician:

\r
}-. Did the patient die fromlggsllg the lethaldose of medication, from their underlying' ' lllness, or from another cause such as terminal sedation or ceasing to eat or drink? lf

unknown, please contact the family or patient's representative,

[ 1 Death with Dignity flethalmedication) + preasesisn herowandsotopagez.

Attend in g (Prescribing) P hysician Si gnatu re.

[ 2 UndgrlVinq illness + Thereisnoneedtocornptetethercstof thefofl?r. Pleasesignbetow.

Attending (Prescribing) Physician Signature

[ 3 Otlf ef -+ fhere is no need to comprete the ,est of the form. Please specr the circumstances
sunoundlng the patient's deafrt andsign,

Please speciff:

Attend ing (Prescribing) Physician Signature

Or 01^\-L
" it^5esh ?:"
-t ;)";' Iil >f'* te aot',,ta' 5t"'tr-"'

OoJ,^itr is tutf' cz^..'

http : / /www.oregon. gov / DHS /phlpas/docs/ndintdat. pdf



, PART A and PART B should only be completed if the patient died
X f.oq ing""ting the lethal dose of medication.
I | 

---Please read carefully the following to determine which situation applies to you. Check the box
that indicates your scenario, and complete the remainder of the form accordingly.

n The Attending (Prescribing) Physician was present at the time of death.

--+ The Aftending (Prescribing) Physician must complete thisform in its entirety and
sign Part A and Paft B.

n The Attending (Prescribing) Physician was not present at the tir4e pf death, but
another licensed health care provider was present.

---" The fu'censed health carc provider must complete and sign Pafi A of this form. The
Attending (Prcscibing) Physician must mmplete and sign Paft B of the form.

n Neither the Attending (Prescribing) Physician nor another licensed health care
provider was present at the time of death.

"+ Part A may be left blank. The Aftending (Prescribing) Physician must complete and
sign Part B of the form.

v10.7
09/L0

http: / /www . oregon . gov /DILS /ph/pas/docs /nrdintdat . pdf
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PABT A: To be completed and siqned b-y-!!e Attendinq (P!:escribins) Phvsician
or another licensed health care provider pres-e,.r!t at 9eath:

. ACc*ts'''il,
1. Was the attending physician at the patient'sfiedside when the patient tpp,K the lethal dose
of medication? tt-fooL t' slo,v ro{wr"^ a vol4'tt2 ae(. q 

^ e l,^c*
ill:t *4:h."/, 4ii*t""to ort W9zc'i " 4a. CfaJ:
-/ lf no: Was another physician or trained health care provider or voluntsq 6lruSs tefu)n present when the patient ingesteC the lethat dose of medication? i * ha *+<.\"4 -,Dl Yes,anotherffisician ^. t -,,-d'

n 2 Yes, a trained health-care provider/volunteer ?", "? 5wa(("-rh).,r
E3No iah^rr1.* (! e unknowr d"ay1A "

2, Was the attending physician at the patient's bedside at the tim-e of death?
n1 Yes
il2 No

lf no: Was another physician or a licensed health care provider or volunteer
present at the patient's time of death?

E 1 Yes, another physician or licensed health care provider
n3 No
n 9 Unknown

On what day did the patient consume the lethal dose of medication?

-l -l -(month/daylyeaD 

ng Unknown

On what day did the patient die after consuming the lethal dose of medication?
(month/day/yea0 ngUnknown

Where did the patientrgljhe lethaldose of medication?
tr 1 Private home
tr 2 Assisted-living residence (including foster care)
U 3 Nursing home
! 4 Acute care hospitalin-patient
! 5 In-patient hospice resident
tr 6 Other (specifu)
E I Unknown

3.

5.K

6. Wtat was the time between lethal medication inqestion and unconsciousness?
Minutes: or Hours: O UnRfrffi-

r/
A 7. What was the time between lethal medication jlggllqn and death?/ Minutes: or Hours: I Unknown

v10.7
09/10

http : / / www.oregon. gov,/DHS/ph/pas/docs/rndintdat.pdf

lf the patient lived longer than six hours, are there any observations on why the
patient lived for more than six hours afier ingesting the lethal dose of
mediation?

A-45



8. Were there any complications that occurred after the patient took the lethal dose of
medication? For example: vomiting, seizures, or regaining consciousness?

D 1 Yes - vomiting, emesis
[2 Yes-seizures
tr 3 Yes - regained consciousness
n 4 No complications
! 5 Other - please describe:

D I Unknown

9. Was the Emergency Medical System
dose of medication?

activated for any reason after ingesting the lethal

E 1 Yes - please describe:

E2 No
! 9 Unknown

10. At the time of ingesting the lethal dose of medication, was the patient receiving hospicecare? 
-<D1 Yes

D 2 No, refused care
E 3 No, never offered care
! 4 No, other (specify)
[ 9 Unknown

11. And lastly, are there any comments on this follow-up questionnaire, or any other
comments or insights that you would like to share with us?

Signature of Attending (Prescribing) Physician present at time of death:

Name of Licensed Health Care Provider present at time of death if not Attending (Prescribing)
Physician:

Signature of Lic,ensed Health Care Provider

v10.7
09/l0

http : / / www .oregon. gov/DHS /ph/pas,/docs/rndintdat .pdf A-45



PART B : To be completed and signed by the Attending (Prescribing) Physician

12. On what date did the attending physician begin caring for this patient?
(month/daylyear)

t3. On what date was the prescription written for the lethal dose of medication?
(montVdayffear)

14. \Mten the patient initially requested a prescription for a lethal dose of medication, was the
patient receiving hospice care?

E1 Yes
D 2 No, refused care
il 3 No, never offered care
il 4 No, other (specify)
O 9 Unknown

15. Seven possible concems that may have oontributed to the patient's decision to request a
prescription for lethal medication are shown below. Please check "yes," "no," or "Don't know,n
depending on whether or not you believe that concern'contributed to the request.

A concem about...

...the financial cost of treating or prolonging his or herterminalcondition.
tr Yes f No n Don't Knorai

-.the physical or emotional burden on family, friends, or caregivers.
tr Yes ! No D Don't Know

...lris or ner-terminal condition representing a steady loss of autonomy,
f, Yes tr No E Don't Know

...the decreasingability to participate in activities that made life enjoyable.
O Yes tr No ! Don't-Kndw

...the loss of control of bodily functions, such as incontinence and vomiting.
CI Yes I No tr Don't Know

...inadequate pain control at the end of life.! Yes E No tr Don't Know

...a loss of dignity.
! Yes D No D Don't Know

16, What type of health-care coverage did the patient have for their underlying illness?
(Check all that apply.)
[ 1 Medicare
U 2 Oregon Health Plan/Medicaid
D 3 Miliiary/CHAMPUS
D 4 V.A.
| 5 Indian Health Service
tr 6 Private insurance (e.9., Kaiser, Blue Cross, Medigap)
[ 7 No insurance
O 8 Had insurance, don't know type
[ 9 Unknown

vt0.?
09/r 0

http: / /www.oregon . gov / pHS /phlpas/docs/rndintdat.pdf A-47



]7.. fle !he1e any comments on this follow-up questionnaire, or any other comments or
insights that you would tike to share with us?

Signatu re of Attend in g (Prescribin g) physician 
:

Please mail this document to:

Center for Health Statistics

Oregon Department of Human Services

P. O. Box 14050

PorUand, OR 97293-0050
Gofies of this form are available at http://oregon,gdDHS/ph/pas/pasforms.shtnl

v10.7
09/l 0

j
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this chapter - Applicahle standard of care,
Autharity of chapter - References to pracfices under

(1) Nothing in this chapter authorizes a phvsician or
..ffi
Injectron, mercy Krlltng, or acttve euthanasla. Acttons
any purpose, constitute suicide, SsGiGfeffiid"finrerEy killinq, or homicide, under the law. State
rdiioGEall-ndfr-reGiTo pracfice underthis chapt6i?;me" or "assisted $uicide." Consistent with
RcW 70.?#5.010 C/), (11), and (12), 70.245.a20(l,7o.245nLo(f Xk), 70.245.060,W.,
29,?45.090, 70.245.120 (1) and (2),7A.245.160 (1) and (2),70.245.170,70.245.190(1) (a) and (d),
and70.245.200 (2), state reports shall refer to practice under this chapter as obtaining and self-
administering lif+ending medication.

(2) Nothing contained in this drapter shall be interpreted to lower the applicable standard of care
for the attending physician, consulting physiclan, psychiatrist or psychologist, or other health care
provider participating under this chapter.

[2009 c 1 $ 18 (lnitiative Measure No. 1000, approved Norrember 4, 2008).]
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(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127.800 to 127.897 to file a copy of the dispensing record witfr the division.

(2) The Health Services shall make rules to facilitate the collection of informatlon regarding compliance
with ORS 127.800 to J27.897, Except as otherwise required by law, the information-collected shall not
be a public record and may not be made available for inspecti6n by the public.

(Q fhe division shall generate and make available to the public an annual statistical report of
information collected under subsection (2) of this section. [1995 c.3 s.3.11; 1999 c.42i s.9]

L27-a7o s.3.12. Effect on construction of wills, contracts and statut€s.
(1) No provision in a contract, will or other agreement, whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, shall be valid,

(2).ryo obligation owing under any currenUy existing contr€ct shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
dignified manner. [1995 c.3 s.3.12]

L27.875 s.3.13. Insurance or annuity policies.
The sale, procurement, or issuance of any life, health, or accident insurance or annuity policy or the
rate charged for any policy shall not be conditioned upon or affected by the making oi rescinding of a
request, by a person, for medication to end his or her life in a humane and dignified manner. lrteither
shall a qualified patient's act of ingesting medication to end his or her life in Jhumane and dignified
manner have an effect upon a life, health. or accident insurance or annuity policy. [1995 c.3 i.S.f S]

127,840 s.3.14. Construction of Act.
Nothing in ORS 127.800 to 727.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy killing or active euthanasia. Actions taken in accordance
with ORS 127.800 to 727,897 shall not, for any purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law. [1995 c.S s.S.f+j

(Immunities and Liabilities)

(Section +) QrcM
./

127.885 s.4.O1. Immrrnities; basis for prohibiting health care provider from participationl
notification; permissible sanctions
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liability or professionat disciplinary action for
participating in good faith compliance with ORS 127,800 toL27,897.This includesbetng presentwhen
a qualified patient takes the prescribed medication to end his or her life in a humane anl'dignified
manner,

(2) No professional organization or association, or health care provider, may subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of me,mbership oi other penalty
for participating or retusing to participate in good faith-compiiante with oRS 127.80b to tzz.ggz.

(3) No request by a patient for or provision by an attending physician of medication in good faith
compliance with the provisions of ORS 127.800 to 127.89i shall constitute neglect for iny purpose of
law or provide the sole basis for the appointment of a guardian or conservator,

(4) No health care provider shall be under any duty, whether by contract, by statute or by any other

http ://www. ore gon. gov/DHS/ph//pas/ors. shtml
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Votes Contact Us

D House Homepage
NH House Leadership

Speaker of the HouseE Calendars & iournals
EI House News Room

D Find a Legislator Rep. Terie Norelll was elected Speaker of the House for the 2OA7-2OOa biennium on
D House Committees December 6, 2006. This is her sixth term in the House, and she is the first female
ul Rbout the House Democratic Speaker of the New Hampshire House of Representatives, Rep. Linda Foster of

Mont Vernon serves as Deputy Speaker ofthe House.

The Speaker's duties are varied. Not only does the Speaker preside over a House session
(preserving order while enforcing and interpreting the House parliamentary rules), it is
also the Speaker's responsibility to make committee appointments and refer more than
1,000 bllls to the appropriate committee for review. The only time the Speaker votes is to
break a tie.

Majority and Minority Leaders

D NH House History
D How NH House Votes
H House Leadership

D House Rules

El House Staff
H rind a gitt

SI Streaming Media

EINH Links
The primary responsibilities of the Majority and Minority leaders are: to organize and
develop party positions; to provide channels of communications between the party and the
Speaker and work closely with the various groups within their party. Democfat.Mirv JelF

gade-r. The Republican Leader-is Sfrermin paifa'ia

j @ 2006 New Hampshire House of Representatives,

A-53

1t/4/2010http : i/www. gencourt. state. nh. u s/house/abouthouse/l eadership.htro



Lq6v, vLL

Delivered-To: margaretdore@margaretdore.com
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smtp. mail=Dave. Nadeau@leg. state. nh. us
Subject NH Vote on HB304
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Here is lhe informolion you requested:
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Forum will focus on the rapid gfowth in abuse of elders

The statistics are fightening, and unless human nature takes.a tum for the better, they're almost
certain to get worse.

We're talking about the numbers of seniors who fiall victim to abuse, exploitation or neglgct - in
Montana.

'The graphic at fight shows a Substantial year.over-year increase in cbsEs - 22 perent for abuse, for
exampli - but the numberS over the past decade in bur nine-county region are even more dramatic.

Abuse cases nearly doubled, and exploitation and neglect cases both tripled from 1998to 2008.

The state division of Adult Protective Services expects the trend to worsen'

"l antlcipate that the economic stresses ... the increase in gambling addicfion, the increase in child
support.piiment enforcement and the unrealistic lifesSle expectation of the younger generation will.
cpntribute to the increased refenals," said division Director $ick Bartos'

.Sheer numbers of seniors wilf contribute further as baby boomers age - the so-oalled "goldbn years"
also are the years of increased vulnerabillty

To help area residents and officials prepare and coie with these see.mingly inevihable trends, an
organizitioh called the ElderAbuse Prevention Forutn will sponsor a public meeting atlhe Rainbow
esiisteO UVing Community from 1-7 p.m. Fiiday, which hapFens to bs National Elder Abube
Prevention'Day.

The public is iwited, and therds no charge.

Speakers will include Sgrt. Jeff Newton, Grtsat Falls Police Departmenfi Jim Francetic-h, Adult
Piotec-tive Seivices; StEiifr oave Gastie; Gounty Attomdy John Parkei; and District Judge Dirk
Sandefur.

There also will be 30 booths from vendors who serve seniors. The'forum is a grass-roob coalition of
groups and individuals.

http:.//www.greatfallstribr.rne.com/app#pbcs.dll/article?AID=l200906l0iOPINION0Ii906l.
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By Nicole &igg
Slory Published: Jun 15, 2OlO al 5:15 PM MDT
(story updared: Jsntf,lfld:t 1-o56AM MDT 

'
BILLINGS - Elderty people across the
country are vlctims of abuse on a daily
basis- A Billings organization was one
ofthe first in the nation to spread

awareness of this often unseen abuse.
There are rnany warning signs to look {or if your loved one is being
victimizecl and different types of abuse. There's physical, emotional,
psychological, and sexual.

Social worker Nikki Nielsen i6 talking about the different forms of elder
abuse. $he's handling 40 cases right now in Billings. Big Sky Senior
Services works to preventabuse, neglect and financial exploitation of
seniors age 60 and older.

"Someoneb relative coming and saying they arc going to help out and in
fad they end up getting hold of the person's bank account and
unfortunately wiping out their s€vings they saved up alt their lives.' is the
most common cases Nielsen said she sees.

Only of elder abuse is
Director of Big Sky

said ;s tho fastesl growing
form of abuse because elders are so trustworthy.

"l encourage all seniors lo review their bank statements every single
month. Protect your identification and if someone calls asking for your
account number or social security number never give out your information
over the phone. The other lhing we always say if it sourds to good to be
true, lhen il is too good to be true," said Armstrong.

Armstrong said one reason elder abuse is so undereported is thatp[eg
{lgge the victimizer is a family member and the elderly viclim doesn't want lo
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PhvsicalAbuse ' Neqlectgnd Abuse bv Garg.giygr

Psvcholoq iqal/Emotional Abuse . &!&_E!4_en!
Self-Neqlect . 9exuaf Abuse . FinancialAbuse

'Sjg.@I-Digtgss' @
Physical Abuse
Any physical pain or injury that is willfully inflicted upon an elder
by a person who has care of or custody of, or who stands in a
position of trust with that elder, constitutes physical abuse. This
includes, but is not limited to, direct beatings, sexual assault,
unreasonable physical restraint, and prolonged deprivation of
food or water.

Possible Indicators of Physical Abuse
' Cuts, lacerations, puncture wounds. Bruises, welts, discoloration
. Any injury incompatible with history
. Any injury which has not been properly addressed. Poor skin condition or poor skin hygiene
. Absence of hair and /or hemonhaging below the scalp
. Dehydration and/or malnourished without illness-related cause
. Weight loss
. Burns: may be caused by cigarettes, caustics, acids, friction from ropes or chains, or other

objects
. Soiled clothing or bed

Neglect and Abuse by Caregiver lBack to Topl
The failure of any person having the care or custody of an elder to provide that degree
of care which a reasonable person in a like position would provide constitutes neglect.
This includes, but is not limited to:

1. Failure to assist in personal hygiene or the provision of clothing for an elder
2. Failure to provide medical care for the physical and mental health needs of an elder
3. Failure to protect an elder from health and safety standards

Possible Indicators of Neglect by Caregiver:. Dirt, fecal/urine smell, or other health and safety hazards in elder's living environment

' Rashes, sores, lice on elder

http ://www. mtelderabuseprevention. org/whati s.html A'5? 7/86/2010
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. Inadequate clothing

. Elder is malnourished or dehydrated

. Elder has an untreated medicalconditlon

Possible fndicators of Abuse by Caregiver:
. The elder may not have been given an opportunity to speak for him or herself, or see others

without the presence of the caregiver.
. Attitude of indifference or anger toward the dependent person, or the obvious absence of

assistance
. Family members or caregiver blames the elder

' Aggressive behavior by caregiver toward the elder (threats, insults, harassment)
. Previous history of abuse of others
. Problem with alcohol or drugs
. Inappropriate display of affection by the caregiver
. Flirtations, coyness, etc. as possible indicators of inappropriate sexual relationship
. Social isolation of family, or isolation or restriction of activity of the older adult within the family

unit by the caregiver
. Conflicting accounts of incidents by family, supporters, or victim
- Unwillingness or reluctance by the caregiver to comply with service providers in planning and

implementing care-plan

' Inappropriate or unwaranted defensiveness by caregiver

Psychological/ Emotional Abuse fFacK!o Topl
The willful infliction of mental suffering, by a person in a position of trust with an elder,
constitutes psychological/emotional abuses. Example of such abuse are: verbal
assaults, threats, instilling fear, humiliation, intimidation, or isolation of an elder.

Abandonment fBackto ToPl

Abandonment constitutes the desertion or willful forsaking of an elder by a person
having the care and custody of that elder, under circumstances in which a reasonable
person will continue to provide care or custody.

Self-Neglect lBack to Topl
Failure to provide for self through inattention or dissipation. The identification of this
type of cause depends on assessing the elder's ability to choose a lifestyle versus a
recent change in the efder's ability to manage.

..,h

Sexual Abuse
The non-consensual sexual contact of any kind with an elderly person.

Financial Abuse
Financial Exploitation means the initial depletion of bank account, credit
other resources for the benefit or advantage of the offender.

Possible indicators of Financial Abuse:

. Unusual or inappropriate activity in bank accounts

. Signatures on checks, etc. that do not resemble the older person's signature, or signed when
the elder person cannot write

. Power of attorney given, or recent changes or creation of will, when the person is incapable
of making such decisions

- Unusual concern by caregiver that an excessive amount of money is being expended on the

care ofthe person
. Numerous unpaid bills, overdue rent, when someone is supposed to be paying the bills for a

dependent elder
. Placement in nursing home or residential care facility which is not commensurate with alleged

size of estate

fB.Ag_B.to Topl

lBack to Topl
accounts or



' Lack of amenities, such as TV, personal grooming items, appropriate clothing, ihat the estate
can wellafford

An elderly person may be at risk for abuse, neglect and/or exploitation if:

. The level of care they are receiving is inconsistent with their resources or needs

. They seem nervous or afraid of the person accompanying or 'helping' them ' .,"+ I,$
' Someone dispfays sudden attention or affection for the elder. Someone promises life-long care in exchange for property
. They are unable to remember signing documents or making financial transactions. Someone is attempting to isolate them from family or other support. Property is transferred to someone else or is reported missing
. They seem confused about transactions or withdrawals from their account
. They seem coerced into making transactions. The elder or the acquaintance gives implausible explanations of finances or expenses
. Sudden changes in the elder's appearance or self-care. The elder becomes emotionally or physically withdrawn
. A professional 'assisting'them behaves or responds questionably

filancjal. exoloit*ion of our elderly is a qrowinq prgblem and is.gnder reported bylhg -l ,o l
victim.'s family or raregivefs. Financial exploitation means the intentional depletion of
bank account, credit accounts or other resources for the benefit or advantage of the
offender. Victims of financial exploitation may live in the community or in a health care
facility; may be in poor health or have a diminished mental capacity and can be easily
swayed. The motivation of the offender to steal will probably fall into one of two
categories; greed or desperation.

Financial abuse robs many elderly victims of their homes, life savings and possessions,
as welf as their dignity and independence. The damage is devastating because it comes
at a time when the elderly victim is least likely to recover what they have [ost.

To help prevent the depletion of an elder's financial assets, Big Sky Prevention of Elder
Abuse Program formed a Task Force that developed an effective training model for
reporting suspect situations. This Financial Exploitation Training Manual, Video and
PowerPoint includes forms, procedures and remedies for reporting to the appropriate
authorities when abuse is detected and is available to the public.

Signs of Distress
. Unkempt lawns/walks
. Disheveled personal appearance
' Loss of hearing, vision, weight, difficulty moving about
. Increased withdrawal. isolation
. Disorientation, forgetfulness, confusion
. Any marked change in overall ability to function>

Two Case Studies

Medical Neglect

http : //www.mtelderabusep revention. orglwhatis. htrnl

lBack to Topl

lBack to TopI

A call was received concerning an elderly man residing in an unlicensed care home.
Harold was placed in the home by a relative when his care needs became too great for
her to manage. Harold exhibits dementia, hearing impairrnent, and incontinence of
urine. He ambulates with a walker and is prone to falls.

After slipping in the bathroom one evening, Harold sustained a five-inch laceration to
his right calf. The care provider transported Harold to the emergency room where the
cut was sutured. Care instructions and recommendations for foilow-up treatment were
given. Several weeks passed and Harold was seen again in the emergency room. Tht
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A Study on Elder Financial Abuse Prevention
by the Metlife M.ature Market Institute, the National Committee
for the Prevention of Elder Abuse, and the Center tbr Gerontology
at Virginia Polytechnic Institute and State University

MARCH 2OO9

MerLife
Moture Morket
INSTITUTE

http: //www.metlife.com/assets,/caolrnmi/publications,/studies/nmi-study-broken-tr
ust-elders- family- f i nances . pdf
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Executive Summary

This study from the Metlife Mature Market
Institute (MMI), the National Committee for
the Prevention of Elder Abuse, and the Center
for Gerontology at Yirginia Polytechnic Institute
and State University provides a comprehensive
understanding about the extent and implications
of elder financial abuse in all its various
manifestations-personal, institutional, and
societal. Through an extensive review of available
information on elder abuie, this research

enhances the understanding of the complexities
surrounding elder financial abuse, the current
magnitude of the issue, reasonswhythis issue

is likely to grow, and some recommendations of
ways to potentially mitigate this complex and
devastating crime.

While difficult to present anycomprehensive
or consensus definition of elder financial abuse,

this study considers elder financial abuse as
"the unauthorized use or illegal taking of funds
or property of people aged 60 and older." It is
perpetrated by those who gain, and then violate,
the trust of an older person. They can be as close

as a family member, neighbor, or friend, or as

distant as an invisible voice on the telephone or
an e-mail from the other side of the globe.

D Key Findings:

a

loss bv victims of elder financial abuse is

estir-nated to be at least $2.6 hillion dollars,

' Elders' vulnerabilities q!!4rls{gg nel! wo!!h
make them a prime target for financial +bule

. I;;;;;tiling of the population, social
changes, and technology advances will lead to
a dramatic increase in the opportunity for a

growing level of elder financial abuse

. The abuse

are

. The victims of elder financial abuse come
from all walks of life, and this type of abuse

affects elders regardless ofgender, race,

or ethnicity

With goodreason,

Jinnncial elder abuse lws
been cltaracterized by

so,rne experts a.s "the crime
of the 21't Century."t

-j.F. Wasik, Journalist

'http://www.metlife.com/assets/cao,/mmi/publications/studies,/mmi-study-broken-tr
ust-elders-family- finances . pdf
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Prevalence of Elder Financial Abuse

Both researcl-rers and practitioners acknowledge that from the County Financial Abord"'" " 
l

estimates of elder financial abuse represent only the Specialist Team (FAST) in California, there may

most overt cases, thus significantly

the incidence of financial abuse of elders living in
the community. Even less definitive information is

available about the prevalence of financial abuse in
residential long-term care settings.

Estimates of the occurrence of elder financial
abuse vary considerably.The source of
information about this abuse is one reason for
the variation, as some estimates are predicated on

anecdotal information of what people are seeing

and reporting at best, while others are founded
on a "sentinel approach" (i.e., purposefully
selected reporters) to estimating the size of
the problem. For example, the 1996 National
Incidence Study conducted by the National
Center on Elder Abuse found that elder financial
abuse constituted 3Q.2o/o of 70,942 substantiated

cases of elder abuse.rs According to reports

be as many as five million elders financially

abused yearly.'6 Reports to authorities of its

o..ut{q f
or five cases to one rePort in 100 instances. 

_

The Perpetrators of Elder
ncialAbuse

In the Newsfeeds from

April2008 through fune 2008, the media reported

a total dollar value of elder financial abuse of ' ''
approximately $396,654,700, with the largest

p ercentage of cases involving close associates

of the victim-families, friends, caregivers, and

neighbors-as the perpetrator of the abuse,

accountiug collectively for almost 40o/o of
reported cases. The largest singie category included

a variety of fi nancial profes sionals, attorn eys,

and fiduciary agents.

lfrttp;//www.metlife-corn,/assets/caolrnmi/publications/studies/mmi-study-broken-tr

ust*efders- f amily-finances . pdf
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Elder Financial Abuse by Family Members

of the
number of older adults who experience financial
abuse byfamily members, community serviCe

providers and other professionals agree that
cases actually reported to authorities represent

only the very "tip of the iceberg." Like King
Lear, when people in their later years encounter
health problems that diminish their physical or
cognitive capacities, they usually first turn to
family members for assistance and support.

In most situations, family members nobly
assume their caregiving role; but in others, family
members-sons, daughters, grandchildren,
nieces, and nephews-take advantage of the
elders' dependencies and become perpetrators
of financial abuse. Approximately 60% of
substantiated Adult Protective S ervices (AP S)

cases of financial abuse involve an adultchild,
compued to 47o/o for all other forms of abuse.rT

The elder's grandchildren and other relatives

are almost equally as likely to be perpetrators of
financial abuse (9.2% and9.7o/o, respectively), [n
the primary literature, male and female relatives
are equally likely to be financial abusers of older'
adults. However, the media- reported instances

revealed that elder financial abuse was 2.5

times more likelyto be committed by sons than

daughters. Overall,45 incidents (16.90/0) of elder

financial abuse described in the media involved

immediate relatives. Family perpetrators often

misuse their powers of attorney to steal moggy .4
from bank accdunts, obtain credit cards to make =

unauthorized purchases, and embezzle large

sums of money by refinancing the elder's home,

among other examples of financial abuse.ts

it is unknown what factors contribute to the

likelihood of family members financially
exploitingtheir elderly relatives, as no
rigorous research has been done. Scholars and
practitioners speculate that, like perpetrators of
other types of elder abuse, farnily members who

exploit their elders are dependent upon them fon *

their own survival (e.g., shelter and finances) and

their actions may be influenced by problems with
alcohol, drug abuse, and gambling, and many

may suffer from antisocial behavior disorders.

Tensions and inequalities between the elder and

family member, perhaps stemming from the

relative's dependency and mental health issues,

enhance the likelihood of financial abuse. For

example, an unemployed adult child living in
the home of a parent might be more likely to

exploit the elder than an adult child with a sieady'

income and their own place of residence, or one

generation abused another and then the "abuser

role" is reversed-le

hrrp://www.nerlife."o zBEB6t&ItsS6rl.&h?ErFo6tYSXttShEr,F6U$&1e"/nmi-srudy-nr.,r.o,,-F
ust -elders-f ami 1y- f inances . pdf
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Prevalence of Elder Financial Abuse

.y,A-, ,68:.y94r-old rnan' , yith
expi4ience.fn owning a business

',, and rnakihg investments was

allegddly #drn4ed out of $26;500

.. ,lbyra,.man who:promig.ed,him a

; 1.$500,{,wq€li rerurn ouhi.s poney,
;,,,,[di;. J,, h'ad hoped m supplement

financial abuse include neighbors, apartment

managers, home health aides, ministers, those

with power of attorney, and guardians.

They initially extended helping hands to the

elders and gradually are overcome by greed;

contractors and handymen who ripped off
the elders with bogus charges; phony financial
planners and professional con artists who
provided "fred' services for elders to gain their
trust and then defrauded them later; and others

who befriended the elders to take advantage

of them.

One trait perpetrators of elder financial abuse

have in common is that they exhibit excellent

persuasion skills. They are very good at

cultivating relationship s and convincin g older
adults that they are worthy of their trust and

money. In general, perpetrators are not bound

by conventional norms or business ethics, and

rationalize their criminal and abusive behavior.

the Sarasota Herald kibune (June 12, 2008)

estimated that since 2000, southwest Florida
elders alone have lost at least $350 million to
swindlers. Individuals involved in exploiting
older adults may use "undue influence"-the
substitution of one person's will for the
true desires ofanother.s In these cases, the
perpetrator uses his or her role and power to
exploit the trust, dependenqt or fear to gain

psychological control over the older adult's

decision-making, usually for financial gain,

Some are career professionals in the business of
defrauding others, while others are initially in a

position of trust who apparently are overcome 
'o ''

by greed- They encourage their elderly victims to

make an immediate decision or commitment to

purchase products or services, which effeaively

Iimits the opportunityfor consultation with others.

As the elderly population grows, so too does

their presence on the Internet. The FederalTrade

Comrnission reported that in 2004, elders who

filed complaints about Internet fraud each lost an

average of $1,280 to individuals and businesses

operating Internet scams.26 Common Internet
scams used with older adults are "phishing" and

identity theft. Using carefully crafted e-mail

messages that appear to be from legitimate and

reputable banks, companies, and governrnent

agencies, the perpetrators often use scare tactics

such as threats of account closures to lure in
their elderly victims.

As the newest

c

about the dangers ind intricacies

and other fraudulent practices.2T-z8

{dElder financial abuse is a crime

growing Ln intensit,y,and, especially now,

with the pluntmeting economy, elders wiII

be unable to recover from such losses. ))

-Pamela Teaster, President, National Committee
for the Prevention of Elder Abuse

ac.'llttp :,/ /www. met Ii f e . com/ as s et s / cao,/mmi /publ ken-tr
ust-elders-fanily-f inances . pdf

ions /s tudie s,/mmi- s tu
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{{Approximately 60ort

of substantiated

Adult Protectiueri r'" ii
Services (APS)

cases of fnancial
abwe involve

an adult child,

compared ta 47o/o

for aLl other forms
of abuse. tj

http: / /www. rnetli f e . comPEQSEUJIgtJTEtef |FrJSl4U"eN8t{$AAKfAies /rnmi-study-brok.r,-?t
ust-elders -f amil-v-f inances . pdf
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double over the next 15 years.36 Non-family
members, paid and unpaid, are providing more
care as well.

I Recognizing Diversity Within and Across
Cultures Is Necessary for Implementing
Effective Prevention, Investigation, and
Intervention Efforts

Due to a rapidly increasing population of
different races and ethnicities, perceptions of
the problem are as different as its remedies,

For example, what one culture considers elder
financial abuse may not be the belief of another,
which also affects when it is acceptable and who
is acceptable to involve in intervention strategies.

F Artful end DesigningWays to Financially
Abuse Elders Are Increasingly Varied

J'une 9, 200:8 i
lUnr" tqao:SO o-lder adults of various ages were tfrb, ,i

Technologies such as the Internet are opening
up new and "creativd' ways to financially
abuse elders. Increasingly, an elder's identity
universally available to others through onli
purchases, lnternet dating, and virtual
networks. Systems to address the problem
not caught up with its growing variety and

complexify, such as the growing instances of
Internet-based fraud of older consumers.3T

http: ,//www. metlife. corn/EBffitIEUb?fiJnBtSuEfrYSE$rtfrSfSUfibles/mmi-study-broxe''-{f
us t -e lders- f ami 1y- f inances . pdf

|ylcdms gf securities:frarid perpetated by ar1 AttoqreJ ;
r o_ver an extended period of time. The amount of money- 

-r,

gil,,invo]vea was over $i0 milliort, and the attomey asJ<ed for i'
'l-',;,probation 

at;his sentencing hearing. He was sentenced..to ",'
11.,20 y.ears in prison. :ginii.:: ::, ii

iiRp$titution for:a portion of the amount taken was i
!;,lie{Q,ed, by sefling his asseJs, and victims were ;
t'.reimbuned.on a ilro-rata basis. lVhen he has completed'

fffs se.ntence, he must pay nearly $4 million additioirat :f

{{Theolderpopttt@
proportion af wealth in the U.S.

People wer 50 years af age coltrol

rffir.
or me natrcns lxousenolds. ''

irlin restitu$on.
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Scholars, practitioners, and policymakers are all
grappling with often complex legal, financial,
medical, and familial issues surrounding
elder financial abuse. As a result, information
about, and documentation of, the problem and
practices to prevent and alleviate such abuse are
scattered across multiple disciplines and sources.
The resulting absence of a comprehensive
knowledge base impedes the development of
preyentive practices, interventions, and policies
that strive to eliminate elder financial abuse and
maximize individuai autonomy and qualityof
life of older adults.

Victims Do Not

A significant reason for the underestimation
of the occurrence of elder financial abuse is the
victims themselves do not report elder financial
abuse for a variety of reasons. Among the
multitude of reasons uncovered, the victims:

D Do not want government interference
jives

l Do not want their adult child or other
family member going to jail or facing public
em

Financial and other professionals who deal with
elders generally feel a responsibility to help

protect their elderly clients from harm or abuse

of any kind. However, they often fail to get

involved rvhen they suspect elder financial abuse

because they:

F Do not know if they are mandated reporters
in some states

F Do not want to compromise professional

reiationships (confi.dentiality vs. mandatory
reporting)

l Are not clear who their client is (older adult
or their f"*ily members)

F Are not able to determine the actual mental

capacity of their older clients, a determination

that affects decisions made by them and on

their behalf

F Want to avoid adverse publicityto themselves

and their organizations .

$ Do not understand business ethics and practices

in relation to elder financial abuse

F Do not want to incriminate a fellow
professional

$ Want to avoid involvement in a criminal
investigation and potential lawsuit

D Feel responsible for what has happened

D Do not realize that they have been financially
abused

F Believe financial abuse is a consequence of
'doing business" or taking risks

! Fear that theywill be placed in a nursing home
or other facility

D Do not think anyone will really help them,
even ifthey expose the abuse

D Wory that the perpetrator might harm them
even more

B Think resolution will come too late to be

ofany good

$ Believe they will lose even more money to costs

of pursuing the financial abuse

http: //www. metlif e . con f595€UJFUf6yh{rRf T$ti$S1Ua€N8tfgJ,t\5fdies,/nrmi-study-brok""-4L
ust-erders-famiry-finances'pdf 
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Lasting l*pact of Elder Financial Abuse

Perhaps eider financial abuse has received limited
attention, both in the popular press and in the
research literature, because it is not regarded
as visible, Iife-threatening, or newsworthy as

is the physical or sexual abuse of elders. Still,
elder financial abuse aft'ects elders and their
families in significant and long-lasting ways by
putting enormous emotional duress on the elder,
increasing their risk of depression, decreasing
their quality of life, and increasing unnecessary
institutionalization.ao

A National Institute of |ustice study revealed
that2lo/o of victims suffered financial or credit
problems, with l4olo subsequently suffering
health effects.ar Some scholars contend that
the impact of elder financial abuse has the
same effect as being a victim of a violent crime,
reporting that at least one victim likened this
kind of abuse to being raped. If restitution is
offered for elder fi.nancial abuse, it may come
too late to be of any help to an elder, who may
well have passed away before any ever reaches

him or her.

Elder finarrcial abuse can impact an elder by ,

eradicating nearly all of his or her financial
resoruces. Unlike yourger people, an older
adult will have littleto no ability to recoup these

losses over time. Also, even if the courts order
restitution, it may take years to receive it, and the

victim may well pass away before it ever reaches

him or her. Victims mav even be murdered

Loss of finances limits choices in health care

and other services. They may be unable to
afford needed medications. Restricted choices

can reduce or completely destroy an elder's

independence. Moreover, such losses can result

in shame, guilt, or general mistrust escalating
into paranoia or depression. Untreated or
undetected depression can cause death bypassive

or active suicide.42'43

see

I
1tl-trttp z / /www .metl-ife. com/assets/cao,/mmi./publications,/studies/rnmi-study-broken-tr
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Local 5[
'Black Wdows' in court for homeless murders
T*sdsy, Mard| ! 8, 2008

Crlga Rut@tmtdt od Halao Ld:* Golaf hile been aMitirE trial tor tw ys. (sF tub ,sB)
rme !q! miriEm hgmardez

9ffied Now FlJlrR etb! 8p@ir s rjF E

LOS ANGELES (I{ABC) - It|e triat bEgan Tussday for two otderly eomen
du_bbed th€ ',8lack Wldor,t's' Theyre acdsed of murtering horneiess men for
mlllidns d dolars ln insursnce money.

h a very lengtby opening slatement, he pEseculion detaled hotv it says the
defendants laid drt a plan lo collect moro then $2 mlllion in lib Insurana€.

Pmsearto6 ssy 7s.year.old Otga Rutierschmidtand Z7{ear-old Helan Louis€
Goby beflerded two ho,mdess mon, 7&yearcld pa[.d Va{tos end S1-ysar-oH
Kennolh McDavid. They dEim Ruttgrsdtmidt and Golsy offor€d to pay the rnen
rent for $tudio Epanmonls ifi €xchang€ for llEir FigEture on life iniurancs
pdicies.

Aulhorilios say lhs vyomg| thsn hed rubb6r sbmps mad6 of those si0nature6 ano
compleled 19 addilionsl life insurance poticies, makiflg themselves fiie sda
benefcbn:es.

Police allego he defiendants siagod hvo separata hit€nd-run incidents in
secludsd all€yways in Los Ang€lss, killing Vados and McDavid and th€n
colleclhg 92.8 million.

Dulng opening $atomentq tho ptcectJtion showed iurors grim coronefs photos
of McDsvld al thE crlm€ scane. Prosecutors at$ oresenteO a timeline Orat
#)oyred within four minutes ot Mcoavid being strrbk, Gotay celled for s tow truck
to g6t rid ot lh6 vehide involved.

Oeputy OMdcl Attcrney Truc Do detailed a nsbdous plot Setoding homeless
ren Kslneth McDavid and Paul Vados, paying their rent, taking ott dozens of
insuranc€ policies, dalmlrE to b6 a mu6in or tianose, then to cash h on lh{ir
daim, allegedly runnlr€ them qverwith a car.

The D.A. fiesfied surveill6ne photos qfa silver slalion wagon entering a dark
alley, stopping for fsr minutes, going inlo reveree, then a&ebraling.bumerns
wer6 shovn linking lh€ car to Golay,

lnvestlgatoE tEcked lh€ c€r down. slegedty tinding the DNA of Kenneth
Mc[raMd on lhe undererlsge.

Attorn€y Gloda Allrsd rgprsssnts McDavid's famlly, who may latcr sus for
damagEs.

"lt is the firsl lirElhgy sre hEaring an explanation from tho pros€cuton in such
detail.' said Allred.

Eul I gurpris appearance in lhe neft\.s confeEnca oulside the court Defen*
atton€y forHdn Golay, Roger Jon Diamond Butioned agdnst a rEh lo
judgmenl

'1 int€n€ned lo make surs thal Ih6 press covers this case p!operly,,, said
Dlamond, Golalr's attornEy.

"And wttat aro you oonoemed about, lhat w€'ve said on behalt of the vidimE, that
they're in p_ain, thattheyre devaslated by he toss of ttEir brohed ll|ihatswrong
wilh thal? That'6 true,r'said Allred to olamond- ,Ho,s dead. Hg's ngvor comhg
back"

"The issuo is \4,h0 caused the d€ath,' replied Diamond.

Evidence oflraud sufaced in an undercover video. lnvestigators E€ording lhe
two women lalking aflerlheirsnest.

''Di{t you read lhe asusation?' says Ruttersdtmidl 'i,jvty did you g€t sll lfxrso
insuBnces? You wsro too greedy, thats ths problem."

"Be qdst, be careful what you say," r€plles Golay, .All lhey are after is roil
traud.'

Rulterschmktl, rafearing to iheir daim as next of kin: ',1 was th6 @u$n, Iou were
the fiarE6e. Baloney,"

http://abclocal.go.cornlkabc/story?section=news/local&id=602737}&pt=print A- 69 10t2/2010
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Hot Topics D Jobs (http:r/www.iobsnidtands.comfl i

CFJys Edwards (http:l/www'birEinqhammail,neunewsnop-qtofiesr2010/1p{09rhoffiflc-car-smash€uryivotcervB€dwgds.retuln6- 
i

honle-four-vears-after.crash.97319.27.{?-39!2/l i

CrimeFiles lhfrp://umny.blfmlnshammail,neUnewstcrime-news/l i

Trevc Cohen (!t!pt wutw.birminqhammail.neune!'r€/birminqham.mail.indepth/thE-x-fagoJ:?0,1.0fl i

Hioh School admissions {httoy'lwww.birminqhammall.neUblrmlnqham-schools/schooh-admissonsn !

Birmingham man wrongly told he has six to
live with terminal cancer
ocf122A10
(http://wr,vlry.lirmin ghammail.neUnews/top
-storieg{Z01 0/1 0/1 2/}

by Alison Davani

[http:/wurw.birminqhammail.neUauthors/a]ison

Ce@jlL, Birmingha m Mail Comrnents (51 (#tsitelife-

co m m eJlFJVi4gFt: Foft o m )

Recommend (#nonel

A BIRMINGHAM man who

claims he was told he had

just six months to live sold

many of his precious

possessions before

discovering he wasn't going

to die.

Malcolm McMahon sold

most heirlooms left by his

parents, gave away his

dog, cashed in premium

bonds, made a will and put

his house up for sale - only

to find out his life was not at risk after all.

Mr McMahon, 55, from Erdington, claimed the terminal cancer diagnosis caused emotional

turmoil for his girlfriend and relatives, who had already suffered the death of his mother and

brother to lung cancer in recent years.

He also revealed he considered suicide, so he would not go through the heartache his late

brother Robert faced. And he was "so low", he was caught drink driving days after his visit to

the GP - and ultimately given aZ?-month driving ban.

A-70
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Asked Tuesday morning in downtown Missoula.

Thi5 w6k rns rditor Erikr Fredrklcson profila
Missoula sin8c..songtrhc Erhan lhompson,
band wrolc ttc winning iinglc for e

hostcd bI Folgcrs. In your opinion, whafs

Frt of wrth8 up?

fo[ow{p: what idvcnising rlogrf, or iinglc

Iou nnd c.ahlcst?

Devld Mntcrbum: l'q e med.

ir?l mriu.na patietrr so I likc to
hrw a lirtlc mcdicinc to rtrn mI

day. lt's more ofl spiriturl rqat-
cning. C,old ooe For ill)ou do,

ahis Bud's br you.

Terl Gonzalcz: llrYing a vbolc
new dry, hen bcatio8, tllll havc

my soul and thc oppo[unjry to
mrke a smile and noa a ftwn. Glt
'er doqc: Jur do il.

Exky Douglc: Thcrc arc m
ruhs for what I lrvc todo. xb

llvc in r libcntcd trunrry.
Being a rrcmao and r mommr,

I htr€ ffiry op[on opcn !o
rc and t rtrlly eppeclrtc th:t,

Dccosstrucllog Amcrl6:
Siling wd for good. I'm lhe
cmucof Hcringc Timbeq
und wc take down old build.

ings and scll thc nchimcd
wm.

Johr Tctcnr Bdidcr Mgcm in mY

oF I can'a rhlnk of aoything good

ebout wking up. lrtaybc fnsh sun-

shinc on a hol d?ywith m utratr-

nounced buckcr ofwelcr in my

fzcc. Plcklcd: Th2t's thc |aJtiest

croncb l've cYcr hard!

I .D . rcilrcd ofrct workcr, who

li6 in orctpn vhcre rttirtcd suicidc i5

lcgaL Our hw wes tnrccd Yi. a ballor

inillatlrc, which I mlcd for I wrilc in

rcsponR Io ,our rdiclc rbout licd.

Hiaklc's bill to pmNbit sisacd $icidc
in lrlootru (ss 'cac.,'runc 10, 2010).

In 2000,I fte diegnostd $arh colon

ms rnd told that I hrd rix oonlhs !o

a yff lo livc. I lnd lhat our hw hrd

grused, bua t didn't knw cxrcdl how to

go about ddng ir t tricd .o sk nY do&

lor, but hc didnt rolly an5w mc.

I did not mnt to sufrcc I wsrcd to

do our Lw md I ffitcd my doctor to

hclp mc. ln*crd, hc cncrunged mc to

no! g,vc up md ullinately I dsidcd to

fight. I hrd borh chcmodcnpy and ndi-

arion. I am so happl to bq ebvc!

It ls now nearly l0 ycrts laer. If mY

dffi(tr had bclicrcd in assi*cd 5uitidc, I
would bc deed- I lhink hin and ell mY

douon fur helping mc ch@s 'lifc with

diSni.y-- | rlso rtrec willr Sco- Hinkh

thrr rsistcd suirid€ should nor bc lcgal.

Donl ilals OEton's mislrkc.

lednette IIilll
Krg Ck!, Ore.

(tfry
doctor had

believed in

assisted suicide,

I would be

dead.tt

find 1 country lhal zllows

Missoula lndependent Page 4 June l7-June 24,2O1O

Inside

r$istcit
212-t33

perat). I Frnc in rcsponsc ao

torial. I diszSre $ar .ssitlcd suicidc

asrrlly brings'choicc."
In Ncw Hampshire, mlol lcgislato6

who inlrialll rhought thrt Ucy scrc fot

the bill, became uncomfortablc whcn

ahcy ttudlcd it furthc( Conlnry ao Pro'
molinB'chois,' il E a prcsaiPtion for

ebu&. Th6c lass cmPorcr hcirs rnd

olhc to prcssurc rnd abu$ oldtr Pco'
plc lo ot short thelr livca. This ls crpc'

clally rn Bguc whcn dE oldec pcon hu
moncl. Thoc is to rssislcd tulcjdc hw
thea you crn rerile lo @rcfi lhis hugc

prcblem, Do no{ be dcccived.

NaK! Eltlatt
Mcnimach, N.H.

Another side of lsrael
The only rhint ncw ln Ochcroki's

anailsecl not (see'l$rtd's cnrblers,"

,unc 3, 2010) is lhrt hc swd lhc ''ome
of my bcst friends re ,ewldl- lioe ftr the

md of hjs cohmn. MotI mcis$, homo'

phobcs end anlidcmit6 $ho wml to

€sprcss thcir negativiry lbour ao issuc or

r gmup usurlf beSin thrit esc wilh

liom of my bcst fiicnds n bleck," "I
haw r fricnd who is gel," o('llyJcwith
coworkcr" Thc lis goeJ on ed olu6elfr.

Frontt Ochenski LRangel Agenda I News Quirks

llc nnts rbout U"S. dd for lsnel-
rvho muld tou nrher thc U.S. givc rld:

tran! Syri.? ttm;? Nonh trora?
shy did thit sNallcd h||lmir|rim

zid tlofilh dccidc to t.kc this vcnaurc lhc

dry before Ncteoyrhu ms rupposcd Io

rirh Prcsldtnt Obemr? Did ,vou

stop lo considcr thal ihb wat a

I ilgEcsr Mf, Och€oski otc a tliP to

Hc migbt find a wry grcgrcssiv€

whc ga1's do nor hdc to dcal

ni8br als fitrd thil thfic is 1 suolrr
thrt electcd a sman primc mioistcr

bcfore w elcccd a mmrn pmidcnt.

Ooprl I forgot. Wc havc ncwt tlcclcd r
wman prcsidcnl. Bul ahff 8rYs, lcF

bims and mmn do not snioy lftc $rc
.igh$ tr othcr Middlc E$icrD @urllticf

ffi thcy do ln lsnel. I'Bcl, wllh dl of IE

inremrl dilfercnce, Eccolar md reli.
giout, ls a wry progrEssilt, op€o scicty.

HeE's onc more ida: lead lbc

terunlm &.tt.Flui litdc €ffon )eu wiu

lind tsflcl, a couotry of six sillion ilr'
rounded b7 550 nlllion AEb6, cnglgidg
in scrious hutEnltatiatr di$ussion6.

Thca is e loud group in Isntt miclng

rhar thc peoplc of Ou ltrd lo bc lrtal.
ed bencr. This ls an rpile of lhilsmds of
m65il6 thaa ncighborlog Gua laumhcd

inao Isncl. Mernvhih, thc IDF dcs
whal roldt€at do in r dcmocBsf i.c.

dcfcnd tteir tiny counry so its pcoglc

c.n cnStge in di$ffit.
In flcr, whcn it cofi6 to disot thc

pcoplc of Isn€l my reflect thc &mous

strtement bcils Ihm wc Ahcrlonsi 'l

mly disgrcc wilh *hat you bgrc to say,

bur I shrll defmd to thc ds.h your.itht
ro ey l!-"

Edwrd Erw
ldlsd'la

Hydatid hystetia
Onc sal to savc thc humansl

EdKlc vouself.
It is hrrd to bclilvc lbel lcrrs 8fter

fic ircsponsibh inl(oductim of wolyes

infccted wilh ftc ilmsite rrrrnococct s

granubsus tlpcwotm into Moolrna,
poplc still donl kno{.bout this

htrl discu. Xnown m
disrsc, infectc{ ocoptc dcwlop

of rinl upc ram hctds io rhcir
lun3s or brin. Thq hrre to be

surgielly, aod ifthcy ar in the

arc inopnblc edd frt2l This

hrs oucd hc cmfimed delhs
J00 Al$kans sincc 1950.

found this infomzlion
Ia fbe outdooEilaa. lhc

edidon. It ir nllcd,'Two.
lvolf Carffis E*uined

of llydrtid Discasc
' Nov e Srar8loJrJ hrs

io rwo{hirds of tbe

eramincd by fjrh rnd Glmc
panaripgting ln e $udl mlurl-
lorc. lnEstims of rboe wohcs

in bolh_ldrho .od Montrnr. what

bm mffmcd ir how many

dogs, attlc md cven humrns it
iofccted. wirh : bitls poputrlion

drnslry in ldaho md Motrtatra thrn
Nas&r, thc prcvirosly furclgn dime hr
a ncw hosg utriuspcding lowr4Ecs
who hrrc bccn dcftird by rhcir Fish

ilid Gm€, rnd are now rt rist of con.

tncilng md dying fmm the discase.

Vhrc re 116 wrrnlngd Thcy ncu
camc fton thc peoplc mpmshle for

'inmducing' rhe Infcct€d wolro frnm
(hn:de rnd Alskr.

Wht ahc dccpdont And whywrsnl
u)4hing nenlion€d about the dlseasc in

fic latest corcr rtlclc ln the

Inr{epndeil, (Se"Onc frI to slve lht
wolf? Huu it," Mey 20, ?010.) Itl
becruse thc pcoplc pushlng for the

solu know lhrt ifthe publir found oul
rbout lbc drogcr of hlgh wlf poputa

dons inftcring der, ellq moosc, royotcs,

dogs and evcn pmple with thit di3c25€,

rhcre would bc a public outcry ovcr ah€

rcccnt populrtion uplo$ion ofwobes lo

rhc itrrc. All I crn say now is, do tht
rcserch youmelf, Fiod oul about

Etbtqofiffis gmarlosas rnd decide if
you unt wolves ewint amund in yaut

brckyerd.

Jacob &essln Vw,ner
Mltsouh

r etters policy: The Missoula lrrdqpendeaf welomes hate mail, lore leners and general correspondence'

I Lettea to the editor must indude the writer's fufl name, ad&ess and daytime phone number for conlqma-

I doo though vrre'lt publlsh only your name and city. Anonymous lefters will not be considered for publica-

tion. ereferenceis given io letters aidiessing the contents ot the rndqpendent W€ rcsenre rhe rigtrt to eJit leaers

for space and ua;iy. send coFresPondence to: Lettss to the Edilor, lvfssoula lndflendeft,3l7 s. &ange 5t"

Missouh, lulT 59801, or lia emait editor@missoulaner ls.<otlt.
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CONNBLLLAWFIRM
sWW, Spnre
P.O. Box 9108
Missoula, tvIT5980?
Pk (406) 327-rst7

Portlaud, OR 9n0J
Ptu (503),84r-5231

. __-,_.r

forPtaintiffs

Plaintiffs,
V. -r--t

STATE OF.MONTANA and MIKE
MCGRA"E ATTORNEY GENERAI,,

MO},ITANA FIRST JUDICTAL DISTRTCT COURT,
LBWIS AND Ct r{RK COIII{TY

ROBEBT BAXTbBL STE1IEN STOELB,
STEpITENSPEffiAX.T, M.P., C. PAUL
I,OEHNEN, I{,D., I-AR-AUiIb, M.D.,
GEORGERISI, JR, M.D. nrd
C€MPASSION & CHOICES,

)
)
)
)
)
)
)
)
)
)
)
)
)

Judge; Doro&yMcCarter
CauseNo. ADV2007-787

PI-AINITFFS' RESPONSES TO
STATE OF MONTA}.IA'S FIRST

Drsco\tERY REQITESTS

,1<
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/\.
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2A

2t

n
23

u
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Defetdants. )

t.

Plaintiffi respond to Defeurdant State of Mdntaoars First Discovery Reguests as follows:

INTERRCTSATO-RY Ng. *, Define "ai4 in dyingli as it is used in thc Cornplaint,

iacftrding the specifio mcdicatiou(.s) aad process(es) invotved, qsy ditre,rcnces betwe€n the t1'pe,

dose, and mount of medication proscribed frrpallbtive cae and n'aid in dyln&" fbe resulting

PIl$NflFts' RESPONSETi IO STATE oF MONTAI{A'S FnEr DIssOuaRy REet EelS Poge t

A-73
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.ps$oB udtrsisrds what he or she is doing and fre probable oonsequ€Dces of hiis or het acts.

Melrtal aomlreteocp witl be ctctarmined by tbo person's attetlding physicim baued rrpou &e

pbpioia's profeslional jgdgplplt Aod assessment of$e relevdnt nredical ovidpoce'

INTEBBS-G-ATORYN9_. a: Define'"tennimllyilt adultpatietrf as itis used intbe

Complai6t, inoluding the specific class tbat PlaintilffPatients' purport to repese'lrt, tbo diseases

thaf qay qualify for tqriual illness, expec*ed terminal plognosis, who will detersdtre tbe

iiagnosis and proryosiq and auy otbor objectirre sandards &X dclinit tbe defuiition'

ANSWER: The Frur'@lnallf ilt-gguJlpati*.fl, as u$sd is the complair$, moan$ a
;

pe6or 18 years of age or older rpho has an incruable or ineversible condition tlaL gqg+,tll9

adnriristatlon of l'i&-sustaiqilg$4ta€nt, wi[ iu tbe opinioa of his or her attending p$sioia'+

r*,*."W, rn u definitionisnotlimitedto a"y'p*oifi' *iof

ilhesses, oonditious or diseases. The patient plaintiffs in this case teprcsest the olass.of Montana

citizmswho aremerrtallyconpoteuf adul! terminaltyilt undertbis definition, andwisbto avail

&ernselves oftbe rigbt to aid in dying, Tbe patieut'e diagno.sis and pmgnosis will be der'ermined

byhis ordu atteirdirg phyeician.

II{rIERRg-GATOBY IYg, 5: Define '? d),ing process the patient finds intolerable" as it

is useit iu the Complaing insluding any objective standmds that delimit the definition.

ANSWERS Tbis is a subjectirre detenniaation made by tbe individual patieutbase'd upon

his or her medical conctfuion and ciroumstances, s5mpO-*, aod peascnral values ard belief,s'

Eefine how a patient seeking 
*aid h $dog, aeq'I€Ets.such

aseistangs" as it is.described in the Complaint

PI;AINT'ffS'JRS,SPOJ!8F,S IV Sj|.AW OF MOITTAT{A'S FIRsT DISCOVMY EESWSTS Page 3
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Richard Wonderln M, D.
Theresa Schrempp, Esq.

3841 48ti Avenue DIE
Seattle, WA 98105

(206) s2s-t223

Alex Scbadonberg
Executive director
Euthanasia Preventioa Coalition
P. O. Box 25033
london, ON N6C 6A8

October 22,2009

DearMr. Schadcnberg:

We are a physiciarr and an attorney in Washingtou State where assisted suicide is regrettably legal.,
'We write to commeart on tho lawsuit in Conneoticut urhich seeks to iegatize uaid in dyng" for
"terminally ill patients.'

The terrns "aid in dying" and "terminally ill" imply that legalization would apply only to dying
patients. Don't count on it. In Montana, whore thero is another lawsuit involving "aid in dyrng",
assisted suicide advosates define the phrase "terminally ill patient" as follows:

ffi person l8 years of age or older who has an incurable or irreversible condition that,
without the admiuishation of life-zustaining treatmeot, will, in the opinion ofhis or her
attending physiciaq result in death within a relatively short time.
(Eee, Enclosed lnterrogatory Responses from Montana Plaint'rtrs)

Shockingly, this definition is broad enough to include an 18 year oid who is insulin dependent or

live &fgesa4gs with appropriate medical fteatment. Yet, they are

C"urgtsSi* I 4a4ft44)
Onoe someone is labeled "terudnal," an easy justification can be made that their treatneart or
oovenage should be denied in favor of someons more deserving. In Oregon, whero assisted suicide
has been legal for ysa$, "te,rn:rinal" patients have not only been denied covemge foi teatment, they
have beer offered assisted suioide instead, The most well-known cases involve Barbara Vlagner and
Randy Stroup, reportod at hEp:/lqwwJr.bpnerLs.go,com/Healtb/comments?fype=story&id:5517492.

Tlrcse who believe that assisted suicide promotes free choioe may disoovor that is does anything but.

.-* i I

Attorney at Law

Ug'r€rlL
t

Richard WonderlyM. D.
Enclosure
H :\Schrcmpp\MlSGSchadenbergltr.doc

r^b
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:Xi mtstandard.com

Letter: Oregon doctor responds to recent letter on patient choice

By Kenneth Stevens, MD I Posted: Thursday, Jrrly 29,2010 12:00 am .. il r

I have been a cancer doctor in Oregon for more than 40 years. This letter is in response to Patricia Lewis who argues that legh assisted
suicide promotes patient "choice" (July l6 letter).

ln Oregon, the combination of assisted-suicide legalization and prioritized medical care based on prognosis has created a danger for
my patients on the Oregon Health Plan (Medicaid). The plan limits medical care and treatment for patients with a likelihood of a 5
p€rcent or less than five-year survival.

My patients in that category, who, say, 'have a good chance of living anothe r two years and who wa4t to live, cannot receive surgery,
chemotherapy or radiation therapy to obtain that goal. The plan guidelines state that the plan will not cover "chemotherapy or surgical
interventions with the primary intent to prolong life or alter disease progression." The plan will, however, cover the cost of the
patient's suicide. If the patient takes the plan's "suggestion," the plan won't even have to pay for comfort care.

Under Oregon's law, a patient is not supposed to be eligible for voluntary suicide until they are deemed to have six months or less to
live. In the well publicized cases of Barbara Wagner and Randy Stroup, noither of them had such diagnoses, nor had thel.askg{ for
suicide. The plan, nonetheless, offered them suicide. Noither Wagner nor Stroup saw this event as a celebration of their'bhoicii."
Wagner stated: "It was horrible .., I got a letter in the mail that basically said if you want to take tJre pills, we will holp you get that
from the doctor and we will stand there and watch you die, But we won't give you the medication to live."

In Oregon, the mere presence of legal assisted-suicide steers p4lgnts to suicide even when there is not an issue of coverage. One of my
patieniwasears|atersheisthriIledtobealive.Don'tmake
Oregon's mistake.

Kenneth Stevens, MD

13680 SW Morgan Road

Sherwood, OR

{t- .i

http://www.mtstandard.com/news/opinion/mailbag/article-f50c9694-9a98-l ldf-9be4-001$t{ofgz.-- 8lL5l20I0
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sensationalizi,ng a sad case cheats the public of sound debate

Posted by rattig November 29,2008 19:30PM

In the crucial period ieading up to las$ngfon statds vole on an oregon-style Death wittr Dignity ldw' this

newspap€r published a story featuring B";; wugn"r A sensational story, an easy meaia 'lsorcira'' iin/1''

oregorr,s Medicaid program,_it 
"o-pr"t"iv 

*irruJit" a""po'qr"r-tl""t "*"iur 
to public understanding of end-

ofrfift care and our national healthcare debate'

r.!,'

#;ffi .""'ffi#.f"Tip:fi ir-^F:'r:s*ll,:=llt?lrAl#"f"rl-.iJ*iJi?lli;lXii;'3'f, i#liil
ffii;;ffiX|ffru;,ilffi?3ffi':#::.i;,lt1i:i#;cjr{phaap-aidroiextetrsivecancertreannent
nTilffi;;i;?;;T.r w"e.;''s treatitrcare until her death'

http://brqg.oregonlive.comropinion-impacvz00g/llrsensationalizing-a-sad-case-c'/print'hfrnl 

- 211612009

a-77

Coombs L,ee

when it becarne ctear that fimt and second-rine therapies had failed and her proguosis was grinr" Ms' Wagner's

oncorogist r""o*-#i;;;tt, ,htrd-il;;;;;;drug ca'uo ioo"rr.- Reiearch indicates that 8 percent or

advanced lung cancers re.spond to Tarced *ittt ":t'Pi" 'o "*t""a 
tfe from an averag€ of 4 months to 6

rnonths. The rikelihood of no response ;a; dr.t is gz percant, t; r-g percent of patients develop toxic side

effeots rike diarrhea and rash. Based "" 
il;i;;ii*to^* or-"rlJ"ti"""i'"s, oregoi lrealth Plan denied

coverage.

The irresistible ingredients of sensationarism included ? q***gry patient, fii{tor deeplv onqoggd.to Death

wifi Dignity and an insensitive r"t 
", 

o#ufrrlt li"iJ. itr" midiu *"r called in and the rest is history'

As a publicly firnded sorrice, oregon Heatth Plan airns 1o 
do$e gt:*t::j,^"* i-t can' It assigns a high priority

to prevenuve care, hearth maintenanc",'riJG"G"*t" tlat oftbr a near-certain cure' Bleotive' cosmetic or

ineffective, 
,,futile,icaie is not covered. F"if['"*" it aefiJts *y tt"ut-"ot without at least a 5 percent

chance of 5 year survivar. 
*we can t co"J;"tything io, uiiloi-r"" -*ia *t" 

-1'.tdical 
director of orIP'

,,Taxpayer dollars ;;ffit "d 
i.ipoUfi"fy nrnal6 programs' We ry to come up with policies that provide the

*ott gioa for the most PeoPle'"

The oHp letter denying one ineffectivo troatmentdid.not close the door o" 4J care' It included a long list of

appropriate *a*riiit.*'r"-rt":iorry #ffi;r;;.y"1rgi'ii,i;;H;", medic.{ equipmenr patliative services

and state_of_the-arr pain and ry*pto* rii.ufrol*r 1",r, 
tnriili#"ffi;*"oi""tiooprescribedunder 

the

Oregon Death *irh 'Di;ity a;n 1"- yai" 1;1rn;lty""# 
; T*;a with "ove*gi 

for aid in dving in a

sensationa! emouonar manner, ,ggq*e* in9 t*o *rr" ,"il*""J' ffi1t*ltsensued-about zupposedly callous

bureaucrats retusing to prolong lif, bJ;;;eing to strortorJiii;;;;6;u ""t*t' 
story "' but not truthtul

journalism.

was it tnre that Ms- wagner was harmed in any manner? or that Tarceva was an efficacious option?



' .t4":' -': t" \ 
fhe Oregonian -... Page z or J

sensirtionaiizing a sad case cheats the public of sound debate - opinion Impact -'.

Ms. wagner received rarcova"an)nvay, when the drugls manufacturer, Genentecb responding to the media

firestorrn and provided it at no cost:_Neys stories never -"ortiJinri *trq waaer Let on the remote chance

to prolong life, she probably tumed h"r;;k;;hospice "*"'il'ffi;-*;pttry.it 
itt" gold standard for end-of-

lifi care. Sadly, it turned out Tarcevu aiir,,trr"rp wag'er *d.rr" riued only a short timJafter starting the drug'

while the media widely rengrrfd ory* denial of this expensive ercperimental treatment' we worry thp'rnedia

missed the important iisues intrerent in the story'

what do patients rike wagner rear{ understand about the "last hope" t€aments their docton offer? Do doctors

informpatients ortn" truJstatistic;r 9p""t"r. rt*"rg.ilifii"il; f? o'G chanceoftoxic side effects

that diminish *re q*rc of the ,h9rt t{il;;;"ir"-? il{ish, #;;;ii#een better served' and perhaps even

rived longer, if her t.ioo rrua *r"rr"a nJiio ilrpic" instead of iecorrmen{ins " 
J*g so toxic 1nd 

so unlikely

to extend her life? io* **y trm:s ao putiunt" loie ou1o1a;"";";id; and.comfor hospice offers because

theyareencouragecrtoqraspll'g*il"*':"::-ti**frimj::tr;*#**3,:&ffi'*ff;l'H"
ili, ;''"i;;; ;#ih"' PiY'i"i*' r"comme

--''
while theoHp 9*,,,t:1,::"j1?::y,:X*.T4fi;t"H,xJ"llf;Tji,Tr"i!ff{*;.',lilil:fr#1tJ'ffl"Tt-Tii

3fiiilirlil"uililr*t of cure, and forBblbse the

oracceptance that ou'lti"":T".h":b-:,Tih:{i?ff;t}:#;;;;;rort 
carre is athand' t':-/

Kff"#;:n"J"Hl"""iii;;#;G' ramilies'northerubl]c' :. .
story ofhow she and ber

husband Frank ,"u"rla-a it " 
news 1,iat 

t 
" 

t rJ""a"i"a *ru t"rili'J 
'i"e" 

of prostate oan"i' she describes how

il;dt-r",yaft erdiiJ,ii;iia!ry**+#f#t*:1trfi ftH""Xi:itffiffffi*"i*ft"5p"ggi
ctrernotlrerapy! Frank asked two cnrcrat

And when the answers, u4"o94 "qili',-i*1l^l9Y:*':.s15ffif:"iid"ilil;p-to 
h'* Frank envisioned his

*L:ff :ff"fr il:Hl"lf;ii"i;"-E*i,rsiecom-eoaedtreatnent'

Roberts writes that chemotherapy seeme4 ',a medioal misjudgrnent encouraged by a culh*e in denial and a

rredical profession ;;itt" anfu{ -f*YtG;i:li::ffi*""oJ';rt"t'il 
said "no" to treatment' But

he said ,,yes,, to life'JJ ilg* the ,,hard work of acceptan""'lii*itutis means to be mortal

In order for society to overcome its collective denial of rnoqariry,.*. fr_Tlll need a public dialogue that

shrms superficial ,"oiuiior,"tism and n.ili, ,1, u,'? ihr."to;t# hard questions' we're oregonims' we can

coombs Lee is president of the goup carupassion & chokes'

Categones:

Comrnents

Lefl)ocDecide saYs"'Le[lr{t|;lrr;eNrF tFJs'

Mywifewasdiagnosedwithstaeprtrbfung#T:fr*:xrlff$t*#:H"xfi""'sqitiyl$#jff#My wife was diagnosed with Staeg]Ilb.|uns cancer (whcn t7iilJ;fi#iY*1t 
onlv-live a short time' kt

rhe diagnosi'g ru,g;;:f::-l**5ff"HJ;l#.11er3ru"" "i"*i"i"efv"ui'' 
rt*ttuttv' *" t'"'My wrrc was .,ras*\,il 

;;;;ethat there was no Ep:lpl mar my wuw Y'"*'*r-? 
. m*muUY, we had an

The diagnosing surgeoll 4nouuvsu-u'*" ]rli-i"a t lVu,o/ochance of surnvtng L lo o' '**'--" .

ract. the prognosis fo'TI Y'r: TF-sf;*i*f**f;tft' "iil:'::r 
surviving z t ---' -- -

fact' the pro gnosrs 
T fr;r llr""gttt-iG surgeon's opinion was $'rong'

ambitious oncologist tbal mougtn "'u "u'o---'- ^ 
-

http://brog.oregonlive.com/opinion-imp 
actrze*g^r/sensationali 

nng-a-sad1:ase-ch/print'html 
)ll6nao9

A-7g 1"



s"notio.ut'*g u *a case cheats ttre p,ruii"of sound debaJe - opinion lmpict - The oregonian -"' Page 3 of 3

While itis easyto amrchair quarterbackthe appropriuJP"t: "{*1*^"-:^:,ii1Tll5;,#r:tiffi:Iffi ib"#"l'"tis"ffi ;Al*.'9"-*"$T.9[.#-L?1,T","'gT"-?*9::?::'#
poor- chemo freatnent

that my wife receiveg-@ a35Yo iikelYhood of a Thatwas 2

and 8 months and ing. Her resPonse to one,

;rTffiffi;;";;;"i"ing righl lu!,g After a 3rd tibphelno

fieatmlnt failed 3 montbs ago, Tarceva is tbe she is Cfirisnnas daY with me and

my bo1rs. In fact, I exPect that GAffiGlafrng a Positive resPonse to d'@le of

*"#:#;;:;ifft-H## ffi; terminar diseisqwoutd appieciate the added time'

on the topic of cost and side effects, the side-effects of rarceva (rasb and diahrea) are nothing cgmpared to tbE

side effects of the Taxane or platinum "h;A;;rpy 
dd; tr"n"t-" *u*i4 reducid white blood counts and

platelet levels, severe nausia, body PAIN, etc")'

In addition to these benefits, the cost of Tarceva (about $j0j0lmonth) is NoT HIGIIER than the

^qnnpr rrerinrl

we need to wakeup, do a tittte research into thb available ffeatments for our a'ments, and determine if the

increased public costlornot insuring "";ty";;;d 
using more preventative health care'

RespectfullY
Bob

Posted onL2D5l08 at 12:164-\'1

Footer

http:irbtog.oregonlive.com/opinion_impacu200g/ri/sensationalizing-a-sad-case-ch/printh'

aeniir ofa[[ cancer treatrnents, orjust Tarceva. If

that is the case, they can ten the familv 'il#;;siug"ry4l*i"'.f::::l*:*S::ffi?H"1t ti*;':*
.':,T"r,ffi;'#?Jru:il#:#H#fiil;'rtuT;?;"-"ii.*"- f,atients at the time ordianosis tb save a

A-7 9
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DaI'UilI-il UUUIIIUS Lrrvff uruE gEr_ut U

s
Barbara Coombs Lee

rQ6VJvrrr

of )our fri€nds to

Ecome a Fm Get Emsil Alerls fron thb Blees * ti ' i
Barbara Coombs Lee is President of Compassion & Choices, a nonprofit organization dedicated to expanding and prot€cting the dghts nofthe
terminally ill. She practiced as a nurce and physician assistant for 25 years before beginning a career in law ard health policy. Since then she has

devoted her professional life to individual ihoice and empowerment in health care. As a pdvate attorney, as counsel to the Oregon State Senatg as

_4lt@aggd car€ exeoutiye and finally as Chief Petitioner for Oregon's Death with Dignity Act, she has championed initiatives that snable
-.-:!-r--.#,individuals to consider a full
range ofchoices and be firll participants in their health care dscisions.

ffiffiln'ffi*l
There is no info on Twitter for this entrv for that kevword

Blog Entries by Barbara Coombs Lee

Five States Give Patignts Choice

Posted September 27 ,2010 | I l;33 AM (EST)

"There's nothing more we can do." For too long, for too many, rnodical professionals have used these words when they believe they cannot cure

their patients. Facing, as eaoh of us must, the neamess of death, terminally ill patients too often speak of abandonment bv...

Rp_ad Post

Medicat Society__of Nery York Fiehts Palliative Care Infg.rEration Act Despite Mounting Evidence

2 Comments I Posted September 3, 2010 | 04:33 PM (EST)

The ink of Govemor Paterson's signature is barely dry on New York's Palliative Care Information Act (PCIA), drafted and sponsored by
Comoassion & CbQices and its New York.?.ffiliate. yet evidence mounts daily for its vast and dramatic impact on end-of-life oare, I predict this

bill...

Read Post

New York's Palliellive Care Informatiqn Ach A Sea C.hflnee in End-of-Life-Qare

2. eomments lPosted August 19,2010 | 07:01 PM @ST)

Word cams Sunday night from Compassion & C hoiqgs New Yor.k that Govsrnor Paterson had signed our bill, the Palliative Care Information Aot"
(PCIA) and it would take effect in t 80 days. Hooray!! We hope and trust this event marks the beginning of the end for endemic medical habits
that...

Read Post

Comnassion & Choices Meu-bership: Somethin$ to be Proud Of

Posted July 14,20101 03:15 PM (EST)

Recently Capitol Hill staffers pulled 9omnassion,.4 Choices into federal politics, suggesting the new Administrator of the Centers for Medicare

and Medicaid Services, Oonala-g..gfwickJhould bg.catied before Conqr€is to answer accusations that he is a member, or affiliated somehow with
C&C. 'Are you now,...

http ://www. huffi ngtonpost. com./barbara-coombs-lee/ A-80 rc2t2010
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NEWS RELEASE
Date: Sept. 9, 2010

Christine Stone, Oregon Public Health Information Officer; 971'673-1282, desk;

Con@etlQg-602-8027,ce|h + .

Rising suicide rate in Oregon reaches higher than national
average:

's suicide rate is 35 hiqher than the national . The rate is 15.2 suicides per 100,000
e national rate of 11.3 per

, guiqiqe la_les-baveIegn increasing slgn , according to a new

1 6!o-ort, "suicides in Oregon: Trendsand Risk Factors," from Oregon Public Health. The report also details

I recommendations to prevent the number of suicides in Oregon.

"suicide is one of the most persistent yet preventable public health problems. lt is the leading cause of death
from injuries - more than even from car crashes. Each year 550 people in Oregon die frorn suicide and 1,800
people are hospitalized for non-fatal attempts," said Lisa Millet, MPH, principal investigator, and manager of
the Injury Prevention and Epidemiology Section, Oregon Public Health.

There are likely many reasons for the state's rising suicide rate, according to Millet. The single most
identifiable risk factor associated with suicide is depression. Many people can manage their depression;
however, stress and crisis can overwhelm their ability to cope successfully.

Stresses such as from job loss, loss of home, loss of family and friends, life transitions and also the stress
veterans can experience returning home from deployment - all increase the likelihood of suicide among those
who are already at risk.

"Many people often keep their depression a secret for fear of discrimination. Unfortunately, families,
communities, businesses, schools and other institutions often discriminate against people with depression or
other mental illness. These people will continue to die needlessly unless they have support and effective
cornmunity-based mental health care," said Millet

The report also included the following findings:

o There was a marked increase in suicides among middle-aged women. The number of women between
45 and 64 years of age who died from suicide rose 55 percent between 2000 and 2006 - from 8.2 per

100,000 to 12.8 per 100,000 respectively.
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2,!09 Summarv of Oreqon's Death with.Diqnitv Act

Oregon's Death with Dignity Act (DWDA), which was enacted in late 1997, allows

terminally-ill adult Oregonians to obtain and use prescriptions from their physicians for

self-administered, lethal doses of medications. The Oregon Public Health Division is

required by the Act to collect inforrnation on compliance and to issue an annual report.

The key findings from 2009 are listed below. For more detail, please view the figures and

ta bles on our web site at http://oregpn g.qv/D l-1 S/ph/pas1i ndex. s htrn I.

Number of DWDA Prescription Recipients and Deaths,
by Year, Oregon, 1998-2009
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. During 2009, 95 prescriptions for lethal medications were written under the

provisions of the DWDA compared to 88 during 2008 (Figure). Of these, 53

patients took the medications, 30 died of their underlying illness, and 12 were alive

at the end of 2009. ln addition, six patients with earlier prescriptions died frorn

taking the medications, resulting in a total of 59 DWDA deaths during 2009. This

corresponds to an estimated 19.3 DWDA deaths per 10,000 total deaths.

2009 Annual Reportr page 1
Oregon's Death with Dignity Act,
http z / /www. oregon. gov,/DuS /ph/pas/ docs /year|1. pdf
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West[aw.
MT ST 53-21-1101 Page I
MCA 53-21-1101

c
Westrs Montana Code Annotated Currentness

Title 53, Social Services and Institutions
KE Chapter 2t. Mentally III

13 Part 11. Suicide Prevention Program

453-21-1101. Suj.cide prevention officer--duties

(1) The department of public health and human services shall implement a suicide
prevention program by January 1, 2008. The program must be administered by a
suicide prevention officer attached to the office of the director of the depart-
ment.

(2) The suicide prevention officer shall:

(a) coordinate all suicide
ment, including activities
health resources division,
ordlnate with anv suicide

prevention activities being conducted by the depart-
in the addictive and mental disorders division, the
and the public health and safety division, and co-

prevention activities that are conducted bv other
state agencies, i the office of the superintendent of public j-nstruc-

sr the department of military affairs, and
unlversity system;

(b) tion plan that addresses reducing suicides
by Montanans of al-I aqes,i

direct a statewide de prevention program with activities that include
t lin

(i) conductj-ng statewide public ar^rareness carnpaigns utilizing both paid and
free media and including input from government agencies, school representat*
ives from elementary schools through higher education, mental health advocacy
groups, and other relevant nonprofit organizations,'

(ii) initiating, in partnership with Montana's tribes and tribal organiza-
tions, a public awareness program that is cultural-ly appropriate and that
ut.ilizes the modal-ities best suited for fndian country;

(iii) seeking opportunities for research that'wiLl improve understanding of
suicide in Montana and provide increased suicide-related services;

(iv) training for medical professionals, military personnel, school person-
nel, social service providers, and the gieneral public on recognizing the
early warning signs of suicidality, depression, and other mental illnesses; and

@ 201-0 Thomson ReuLers. No Cl-aim to Orig. US Gov. Works.
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http:llweb2.westlaw.com/print/printstream.aspx?sv:Split&pTFHTMlE&rs:WlW10.08&mFW... 1012/2010


